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MISJOINDER 
By Fred. S. Knight 


Originally, automobile liability insurance had for its primary object 
the protection of the assured against a loss which might amount to his 
total life’s savings. The changing attitude of the times is shown by the 
enactment of financial responsibility laws which indicate that the prim- 
ary purpose is no longer the protection of the assured but that of the 
traveling public in general. However, where an assured voluntarily takes 
out automobile liability insurance and the policy contains the so called 
“no action” clause, no reasonable ground for permitting the joinder of 
the insurance company as a party defendant in an action brought by the 
injured party against the assured is apparent. In Ray et al. v. Moxon 
et al, 50 South Western (2) 469; 80 Insurance Law Journal 1367, 
this point is well brought out. 

EK. E. Ray and the Commercial Standard Insurance Company were 
made defendants by Le Roy Moxon in a suit to recover for personal 
injuries alleged to have been sustained by the plaintiff through the negli- 
gence of Ray in the operation of his automobile. As a cause of action 
against the insurer, Moxon alleged that it had issued to Ray a policy, 
the main purpose of which was the providing of public liability insurance 
binding the company to pay any and all damages sustained by any third 
party because of and through the negligence of Ray. The so called “no 
action” clause of the policy provided that no action should lie against the 
company to recover any loss or expense under section 1 of the Schedule 
of Perils, unless the assured should have fully complied with all the 
requirements thereof, and unless such action should be brought by the 
assured or his heirs, or legal representative for loss or expense actually 
sustained and paid in money by the assured after the amount thereof 
had been fixed and rendered certain, either by final judgment against the 
the assured after actual trial of the issue or by agreement between the 
parties with the written consent of the company. Defendants’ pleas in 
abatement, alleging misjoinder of parties and causes of action were over- 
ruled and the plaintiff had judgment. 

In reversing the judgment, the Amarillo Court of Civil Appeals of 
Texas, pointed out that the policy was made to protect Ray against hap- 





penings which might prove disastrous to his business or property, and 
that the consideration for the contract was paid by him and it was for his 
benefit only. The court further stated that plaintiff was not a party to 
the contract of insurance, and that this being so, he should not be allowed 
to assert rights under it, unless by its terms, either express or implied 
the original parties so intended. 


INSURABLE INTEREST 


In Livesay v. First National Bank of Lockney, Texas, 57 South 
Western (2d) 86; 80 Insurance Law Journal 1248, the Commission of 
Appeals of Texas, Section A, recently decided two interesting points, (1) 
that a policy taken out by a creditor on the life of a debtor without the 
consent of the latter is valid and (2) that the discharge of a debtor in 
bankruptcy does not terminate the insurable interest of the creditor in 
the life of the debtor. 

In February, 1927, J. T. Livesay became indebted to the First Na- 
tional Bank of Lockney, Texas, in the sum of $2,786, for which he gave 
his promissory note, due March 10, 1927. Subsequently, J. T. Livesay 
was duly declared bankrupt, and in June, 1927, was duly discharged in 
the bankruptcy court from his debts including the note due to the bank. 
Thereafter, on September 27, 1929, defendant issued to the bank as 
beneficiary two policies on the life of Livesay for the sum of $1,000 each. 
The premiums on these policies were paid by the bank. Upon the death 
of the debtor, the bank duly furnished proof of death to the insurer and 
received from it the proceeds of one of the policies. The other policy was 
still unpaid when the administrator of the estate of the deceased brought 
suit against the bank and the insurer to recover the amount of both polic- 
ies. On the trial there was no evidence that the debtor, after his discharge 
in bankruptcy, ever made any payment on the note, or promised to pay the 
debt evidenced thereby, nor was there evidence that he consented to the 
issuance of the policies on his life. 

In affirming the judgment of the Court of Civil Appeals in favor of 
the bank, the Commission of Appeals of Texas, Section A, held that even 
if it had been affirmatively established that the debtor did not consent to 
the issuance of the policies, this would not affect the insurable interest 
of the bank, if it had such an interest, nor could such consent, if given, 
have created an insurable interest in the bank, if none existed. The court 
further held that while the discharge in bankruptcy affected the remedy, it 
did not constitute a payment of the debt, and that to the extent of the 
debt in question, and the premiums or assessments paid by the bank, such 
hank had an insurable interest in the life of the insured at the time of 
his death. 

If as suggested by the court, the debtor did not give his consent to 
the issuance of the policies, it would be interesting to know the circum- 
stances under which the policies were obtained. 
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LIFE 


TRAVELERS’ INS. CO. OF HARTFORD, CONN. v. MILLER (two cases). 
, Nos. 4767, 4768. 
Circuit Court of Appeals, Seventh Circuit. Nov. 29, 1932. 
Rehearing Denied Feb. 22, 1933. 
62 Federal Reporter (2d) 910. 
1, INSURANCE. 

Eyewitness’ testimony that, immediately after insured vaulted through window, 
witness ran out of office shouting insured “has just jumped out of window,” held 
admissible as res geste. 

Fact that tense of verb indicated past transaction was not deter- 
minative of its admissibility as part of res geste; such statement being 
made almost instantaneous with occurrence. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

2. INSURANCE. 

Where eyewitness’ testimony showed insured’s suicide by vaulting through 
window, conversation wherein parties agreed to tell newspapers story of acci- 
dental death held admissible as corroborating explanation why witness gave acci- 
dental death story at inquest. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

3. INSURANCE. 

Where eyewitness’ testimony showed insured’s suicide by vaulting through 
window, excluding testimony concerning conversation respecting insured’s death, 
as corroborating eyewitness’ explanation why he told accidental death story at 
inquest, held erroneous. 

Testimony of such relative that, on morning of inquest, eyewitness 
agreed to tell story of accidental death before coroner’s jury, provided that 
no claims were made under life policy, was relevant and. competent, as 
corroborating explanation of eyewitness that he did not give full and 
complete story at inquest, with all facts indicative of suicide, because he 
and friends of deceased desired to avoid ignominy death by suicide 
arouses in minds of many. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

4, INSURANCE. 

Evidence negativing theory that insured’s fall through window was accidental, 
required directed verdict for life insurer defending on ground of suicide. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

5. INSURANCE. 

Strong presumption exists against suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

Appeals from the District Court of the United States for the Northern 
District of Illinois, Eastern Division; Charles E. Woodward, Judge. 

Two actions by Marion L. Miller against the Travelers’ Insurance Company of 
Hartford, Conn. From judgments in favor of plaintiff, defendant appeals. 

Reversed. 

Appellee is the widow of Walter Everett Miller, who died October 15, 1927, 
and upon whose life two policies of insurance were issued by appellant, one for 
$30,000 and the other for $10,000, both of which were in full force at the time 
of his death. Claims arising out of these two policies were duly rejected by 
appellant. By the terms of each policy liability was non-existent if the insured 
committed suicide while sane or insane. The defense in both actions brought on 
the policies was the same—suicide. 

While there are two separate actions, trials, and judgments, we will dispose 
of both appeals in one opinion. Error is assigned (a) because the court over- 
tuled appellant’s motion for a directed verdict, and (b) because of the improper 
exclusion of evidence. 

Jay Fred Reeve, Weymouth Kirkland, Edward C. Caldwell, and William H. 
Symmes, all of Chicago, Ill., for appellant. 
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John A. Bloomingston, of Chicago, IIl., for appellee. 

Before Evans and Sparks, Circuit Judges, and Lindley, District Judge. 

Evans, Circuit Judge. 

The fact background for the assigned errors may be briefly stated as follows: 
The deceased jumped from, or fell through, a window of his office on the twelfth 
floor of a large office building in Chicago, and the fall resulted in his immediate 
death. The only controverted issue in either case is stated by the question—Was 
the fall accidental? Only a friend, Adamson by name, was in the room with him 
at the time deceased passed through the window. On the trial this witness de- 
scribed the occurrence as follows: 

“I was in the office of Mr. Miller the morning of his death, October 15th, 
1927. It was about 10 o’clock. As I waiked in the door Mr. Miller was standing 
at an open window, the south window of his private office, and he was looking 
out of the window, and I said ‘Good morning, Mr. Miller, how are you?’ and 
Mr. Miller turned his head a bit and said ‘Sick.’ I said ‘What is the matter?’ and 
he said ‘Oh, these damned teeth.’ I said ‘What is the matter with them?’ and by 
that time I had walked over along side of him and he said ‘Oh, I had some more 
pulled yesterday. I feel faint and need the air,’ and with that he closed the window 
and returned to his desk and I walked to the other side of the room, across from 
his desk, intending to sit down and pursue the course of the conversation for 
which I came in to see him, but rather than,—instead of sitting down he said 
‘Oh, hell, it is no use’ and turned around and walked to the window again and 
threw it open and said ‘I feel faint, I need the air.’ I didn’t sit down but just 
rested on the arm of the chair * * * 

“Mr. Miller put his hands on the top of the glass ventilator, standing in front 
of the radiator, and swayed back once, and then he said ‘Well, goodbye, Bob’ and 
vaulted out of the window. 

“Mr. Bloomingston: Did what,—vaulted ? 

“The Witness: Vaulted out of the window, using the ventilator, the top of 
the ventilator for his leverage, and he swayed back and dove through head first, 
vaulted through. I don’t know what the term would be best to describe it, but he 
went through in that manner, headfirst, and of course I ran right over there, 
trying to grab him, and all that I could do was just touch the calf of his leg as 
he went out. * * *” 

There was also received in evidence a model showing the size of the window, 
the height of the sill above the floor, the distance of the deflector glass above 
the sill, the height of the window, etc., the necessary deductions from which, 
appellant argued, conclusively demonstrated that it was physically impossible for 
Miller to have accidentally fallen out of the window. A radiator stood immediately 
in front of the window. Set in the lower inside part of the window sill was a 
glass deflector, one-fourth inch thick, for use in ventilation, which deflector was 
broken when Miller went through the window. The broken pieces ‘thereof fell 
inside “between the radiator and the wall,” although parts of said deflector glass 
were found “sticking in the frame.” 

On Adamson’s cross-examination, his testimony given at the coroner’s inquest 
was brought out. He there described the same occurrence but left out certain of 
the facts given on the trial which were indicative of suicide. Following is a 
quotation of his statement of Miller’s actions: 

“‘Oh, these teeth are bothering me. I had some pulled yesterday and I feel 
faint and sick’ and he pulled up the window and stood there with a fresh strong 
breeze blowing in from the east, and I stood there and waited for him a moment, 
and he put the window back down and started back to his desk to talk to me, 
but apparently he felt faint again and got over towards the desk and he said ‘T 
am faint.’ ‘I will have to get the air.’ He went back and pulled up the window, 
standing there, leaning against it, and as I recall his hand, he still held hold of 
the handles of the sash and I stood there for just a few seconds, I suppose, and 
he said ‘This air feels good’ and I was trying to determine in my own mind 
whether I would wait and finish my business conversation with him or whether 
he would feel more comfortable alone, and I decided I would leave, and I turned 
to go and as I left the office I turned around and just saw his legs disappearing 
through the window. Q. Was there anybody else present besides yourself, Mr. 
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Adamson? A. No, sir. * * * Mr. Loftreck: You didn’t have much of a con- 
yersation with Mr. Miller at that time? A. No, he was feeling too poorly. My 
presumption was that he felt faint, that he was feeling faint, and lost his balance.” 

Adamson was asked what he did immediately after Miller went through the 
window. He answered that he ran out of the office, shouted, “Oh, my 
and upon appellee’s objection was not permitted to complete the sentence. Appel- 
lant offered to prove that if the witness were permitted to answer the question, 
he would answer, “Oh, my God, Walter Miller has just jumped out of the win- 
dow.” The offer was rejected, and appellant assigned error on this ruling. 

[1] This statement was a part of the res geste and was admissible. The fact 
that the tense of the verb indicated a past transaction was not determinative of 
its admissibility as part of the res geste. The witness stated that he had run from 
the room to get downstairs to the sidewalk as soon as the body went through the 
window. It is hardly conceivable that more persuasive evidence could be produced. 
This statement was made almost instantaneously with the occurrence. The cir- 
cumstances surrounding its utterance, in the presence of numerous people, made 
falsification or fabrication extremely improbable. Like most statements thus made, 
which are admissible as part of the res gestz, it was most illuminating of the 
truth. If untrue, there were witnesses who would have had strong reason to 
dispute it. Authorities upholding the admissibility of such evidence are innumerable. 

[2, 3] The court also refused to permit Adamson to testify to a conversation 
which took place between himself and friends and close relatives of the deceased 
about twenty-five minutes after Miller died, to the effect that they agreed to give 
to the press a story of accidental death, and the court also ruled against appellant 
when it sought to interrogate Reed concerning the conversation with Adamson 
on the morning of the inquest in reference to Miller’s death, in corroboration of 
Adamson’s explanation of his testimony at the coroner’s inquest. 

We think both bits of testimony were admissibie. If the statement given by 
Adamson on the trial of this case were true, then there existed no issue of fact 
for submission to the jury. The only impeachment of this testimony was his 
statement at the inquest. At that time Adamson omitted certain incidents strongly 
indicative of self-destruction to which he testified on the trial as having occurred 
just before Miller passed through the window. Adamson’s explanation was that 
he did not give a full and complete story at the inquest, with all the facts indi- 
cative of suicide, because he and the friends of the deceased desired to avoid the 
ignominy which death by suicide arouses -in the minds of many. The explanation 
thus offered was not incredible, but its weight would have been greatly enhanced 
and its acceptance more likely, had Mr. Reed or some other party present testified 
to the same effect. The failure of the other witnesses to deny Adamson’s testimony 
did not carry the same weight as their corroborative statement would have con- 
veyed. The testimony was both relevant and competent. 


[4] We have carefully considered the evidence, exclusive of the rejected 
testimony, to ascertain whether there was any basis for a verdict in appellee’s 
favor, only to be forced to the conclusion that there was none. The undisputed 
physical facts conclusively negatived appellee’s theory that Miller fell through the 
window. The wall was 1 foot 334 inches thick. The external plane of the radiator 
was 10 inches from the wall. Miller must have stood a few inches back of the 
radiator. The window sill was 3414 inches from the floor. The glass deflector 
arose 113g inches above the window sill. To go through the window, Miller, who 
was 6 feet tall and weighed 190 pounds, must have passed over the top of the 
deflector which was about 46 inches above the floor. To get beyond the outer wall 
of the building, he had to go about 17 inches outwardly after going over the 
glass deflector. In passing through the window, Miller broke the glass deflector, 
and all of its broken pieces fell inside and not outside. It is evident, therefore, 
that he pulled the glass towards him; otherwise it would not have broken, nor 
would the broken pieces have fallen inside. The top of the head of a six foot man 
would hardly reach the outside of the wall had he merely leaned out of the win- 
dow over the glass deflector. He must have jumped or thrown himself outwardly, 
pulling hard on the glass and causing it to break. 

This is in perfect accord with the testimony of Adamson given on the trial 
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and establishes a suicidal death. It ignores the statement Adamson attributes to 
the deceased, “Well, goodbye, Bob,” which, of course, if accepted as true, alone 
would have conclusively established death by suicide. 

Such weakness as appears in Adamson’s testimony arises by virtue of his 
statement made at the coroner’s inquest. Appellee did not contradict Adamson’s 
explanation of this testimony although witnesses were present or available to 
challenge its veracity, if it were untrue. 

[5] We have not overlooked the fact that Miller was in the prime of life— 
happily married and successful. Suicide under any circumstances invites specula- 
tion as to its-cause. The true explanation often is never known. Death seals the 
lips of the only one who knows. In controversies arising out of insurance policies 
after the death of the insured, courts can only view the acts of the insured at 
the time of his death and therefrom spell out a case of accidental or suicidal 
death, giving to the insured the strong presumption of an accidental cause, Im- 
possible as it may be to locate a motive for the act, the facts here make it im- 
possible for an impartial fact-finding tribunal to say that the death was accidental. 

Judicial precedent in cases like the present is not controlling, because no two 
cases involve identical facts or witnesses of equal credibility or the veracity of 
whose testimony may be disputed, if untrue, by other witnesses. A few cases are 
collected here, however, which are somewhat similar,’ all of which hold that death 
by suicide was conclusively established. 

[6] While this court is limited to reversing the judgment and ordering a new 
trial, we have felt justified in giving our views upon the evidence as presented so 
that in case of a retrial, the court will, if the appellee’s evidence be no stronger or 
more persuasive than that presented by the record before us, dispose of the case 
as here indicated. 

The judgment is reversed. 





VALENTI v. PRUDENTIAL INS. CO. OF AMERICA. 
District Court W. D. Missouri, W. D. Dec. 16, 1932. 
1 Federal Supplement 993. 
1. INSURANCE. 


Provision in life insurance contract, if inconsistent with applicable state sta- 
tute, is ineffective. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

2. INSURANCE. 

Temporary or extended insurance recoverable under life insurance contract 
governed by Missouri statute, where default existed in payment of premiums, 
held not to include double indemnity for accidental death (Rev. St. Mo. 1929, 
§ 5741). 

Temporary or extended insurance recoverable under Rev. St. Mo. 

1929, § 9741, when insured was in default in payment of premium after 

three or more annual premiums had been paid, did not include double in- 

demnity for accidental death, in view of section 5741, providing in part, 
that “amount of such temporary insurance shall be such as is specified 

in the policy * * *,” and in view of provision in circular, constituting part 

of insurance contract and providing for benefits for accidental death, in 

part, that temporary or extended insurance payable under the policy shall 

not include any accidental death benefit. 


(For other cases, see Insurance, Dec. Dig. § 367[1].) 
3. INSURANCE. 
Provision that accidental death provisions in life policy were applicable only 


while there is no default in premiums held valid limitation under Missouri statute 
(Rev. St. Mo. 1929, § 5741). 


1 Frankel v. N. Y. Life Ins. Co. (C. C. A.) 51 F.(2d) 933; Proctor v. Preferred Accident 
Ins. Co. (C. C. A.) 51 F.(2d) 15; Wirthlin v. Mutual Life Ins. Co. (C. C. A.) 56 F. (2d) 
137; Burkett v. N. Y. Life Ins. Co. (C. C. A.) 56 F.(2d) 105; Aetna Life Ins. Co. v. 
Tooley (C. C. A.) 16 F.(2d) 243; N. Y. Life Ins. Co. v. Alman (C. C. A.) 22 F.(2d) = 
Planters’ Bank of Tunica, Miss., v. N. Y. Life Ins. Co. (C. C. A.) 11 F.(2d) 602; New Yor 
Life Ins. Co. v. Weaver (C. C. A.) 8 F.(2d) 680; Hassencamp v. Mutual Ben. Life Ins. Co. 
(C. C. A.) 120 F. 475; Mutual Life Ins. Co. v. Gregg (C. C. A.) 32 F.(2d) 567. 


Vi 
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Rev. St. Mo. 1929, § 5741, provides, in part, that no policy of life in- 
surance “shall after payment upon it of three or more annual payments, 
be forfeited or become void by reason of nonpayment of premiums there- 
on, but it shall be subject to the following rules of commutation, to-wit: 
[From the net value of the policy certain deductions shall be made] the 
balance shall be taken as a net single premium for temporary insurance 
(extended insurance).” 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 


Suit by Ben Valenti, individually and as administrator of the estate of Nick 
Valenti, deceased, against the Prudential Insurance Company of America. 

Judgment in favor of the defendant in accordance with opinion. 

Frank Benanti and Julius C. Shapiro, both of Kansas City, Mo., for plaintiff. 

Roy P. Swanson, Kenneth E. Midgley, and Albert L. Reeves, Jr., all of Kan- 
sas City, Mo. (Meservey, Michaels, Blackmar, Newkirk & Eager, of Kansas 
City, Mo., of counsel), for defendant. 

Ors, District Judge. 

Trial by jury was waived in this case and the case submitted to the court for 
decision upon an agreed statement of facts. 

One Nick Valenti, now deceased, entered into two contracts of life insurance 
with the defendant. One of these contracts was embodied in a policy issued un- 
der date of October 23, 1922. It is stipulated that the face amount of the insur- 
ance therein granted to Valenti was $404. The original policy contained no pro- 
vision for double liability in the event of accidental death, but on November 26, 
1928, the defendant issued a circular styled, “Double Insurance for Death by Ac- 
cidental Means,” the benefit of which was extended by the defendant to those al- 
ready having policies, including) Valenti. No additional premium was required 
by this circular. 

It was provided in the circular which, it is agreed, became a part of the con- 
tract with Valenti that: “Upon receipt of due proof that the insured after at- 
tainment of age 15 and prior to the attainment of age 70, has sustained bodily 
injury, solely through external, violent and accidental means, o@urring after the 
date of the policy (but in no case prior to December 10, 1928) and resulting in 


the death of the insured within ninety days from the date of such bodily injury 
while the policy is in force, and while ts no default in the 
mium, the company will pay in addition to any other sums dve under the 
and subject to the provisions of the policy an accidental death benefit equal to 
the face amount of insurance stated in the policy less the amount of any disability 
benefit which has hecome payable under the policy on account of the same bodily 
injury. * * *” 


Payment of pre- 


policy 


At the time of his death Valenti was in default in the payment of premiums 
on the policy in question. The defendant has tendered the administrator of his 
estate $404 (and accrued dividends). The contention of the plaintiff is that the 
defendant owes double that amount by reason of the accidental death of Valenti. 

It goes without saying that if the question raised by this contention is to be 
decided in accordance with the very terms of the contract, the question must be 
resolved in favor of the defendant, for the contract expressly provides that the 
accidental death benefit is payable only if “there is no default in the payment of 
premiums.” Plaintiff’s contention assumes the invalidity of this provision of the 
contract by reason of the provisions of certain Missouri statutes. The effect of 
those statutes is then the principal matter to be here considered. 

[1] Certainly any provision in the contract of insurance as entered into be- 
tween the parties which is inconsistent with an applieable state stetute of stat 
where the contract was made is without effect. This contract, so far as it pro- 
vided for an accidental death benefit, was entered into November 26, 1928, the 
date of defendant’s circular. The only statute then in force which has any bear- 
ing on the question here is what is now section 5741, R. S. Mo, 1929, Mo. St. Ann. 
§ 5741), being section 6151, R. S. Mo. 1919, as amended by the General Assembly 
of Missouri in 1923, Laws Missouri 1923, p. 233. So much of that section as 
needs to be considered is as follows: “No policies of insurance on life hereafter 
issued by any life insurance company authorized to do business in this state, shall, 
after payment upon it of three or more annual payments, be forfeited or become 
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void by reason of non-payment of premiums thereon, but it shall be subject to 
the following rules of commutation, to-wit: [From the net value of the policy 
certain deductions shall be made] the balance shall be taken as a net single pre- 
mium for temporary insurance (extended insurance). The amount of such tem- 
porary insurance shall be such as is specified in the policy, but never less than the 
face amount insured by the policy. * * *” 

Before this statute can be appiied to the contract here it is necessary to ans- 
wer two questions: First, what was the amount of temporary insurance specified 
in the policy here involved; and, second, was that amount less than the face 
amount insured by the policy? 

What then was “specified in the policy” as to the amount of temporary or ex- 
tended insurance in the event of default in the payment of premiums? 

The policy, as originally issued, provided that: “If this policy lapse for non- 
payment of premium after premiums have been paid for three full years or more, 
the insured, without any action upon his or her part, will become entitled to non- 
participating extended insurance for the respective term specified in the follow- 
ing table. The amount cf insurance payable if death occur within said term 
shall be the same amount as that which would have been payable’ if this policy had 
been continued in force, except as to dividend additions subsequent to the date of 
lapse.” 

[2] But this provision in the original policy.cannot be read alone in determining 
the amount of temporary or extended insurance “specified in the policy.” The cir- 
cular providing benefits for accidental death is a part of the policy. The circular, 
in effect, provides that the temporary or extended insurance payable under the pol- 
icy shall not include any accidental death benefit. When the whole contract, made 
up of the original policy and the circular, is read together, it must be said that the 
temporary or extended insurance “specified in the policy” is “the same amount as 
that which would have been payable if (the) policy had been continued in force, 
except as to dividend additions subsequent to the date of lapse,” and except as to 
any benefit for accidental death. 

Interpreting the contract as I have thus interpreted it, it must be said that the 
amount of temporary or extended insurance “specified in the policy” here was $404 
and no more. 

The question remaining is: Is $404 less than “the face amount insured by the 
policy”? But this is no question, since the parties have stipulated that the “face 
amount of the insurance” as to this policy was $404. Moreover, in the policy itself 
and in the circular it is that amount which is repeatedly described as the “face 
amount of insurance stated in the policy.” 

The reliance of the plaintiff in this case has been on the decision of the Court 
of Appeals for the Eighth Circuit in New York Life Insurance Company v. Ro- 
sitzky, 45 F. (2d) 758, 760, and on the decision of this court in the same case. 
Clearly, however, there is a most significant distinction to be drawn between the 
applicable statute (section 6151, R. S Mo. 1919) in the Rositzky Case and the ap- 
plicable statute here. The statute in that case provided that the temporary or ex- 
tended insurance should be “for the full amount written in the policy.” The sta- 
tute applicable here provides for temporary or extended insurance as fixed by the 
terms of the policy unless that amount shall be less than the face amount of the 
policy. I consider that the Rositzky Case is of no value in the decision of this case. 
The parties here are bound by the terms of the contract. In no way are those 
terms inconsistent with any Missouri statute. They are not, therefore, made void 
by any such statute. 

I have referred only to that one of the two policies issued by the defendant on 
the life of Valenti in which the face amount of insurance granted was $404. The 
case involves also another policy in the face amount of $603. The same reasoning 
applies as to each of these contracts and the amounts payable under them. 


Findings of Fact. 


I find the facts to be as stipulated by the parties in the agreed statement of 
facts filed in this case. 


Conclusions of Law. 


1. Under the law and the facts stipulated by the parties hereto, and in view of 
the fact that the defendant has paid to the clerk of this court the sum of $1,076 un- 
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der the provisions of its answer, the judgment must be for the defendant as to both 
counts of plaintiff’s petition. 

2. There was no vexatious refusal to pay in this case on the part of the de- 
fendant. 
cai 3, The amount of $1,076 paid by defendant to the clerk of this court is payable 
to Ben Valenti, administrator of the estate of Nick Valenti, deceased, and not to 
Ben Valenti in his individual capacity. 

[3] 4. The provision contained in the accidental death provision added to the 
policies here involved under date of December 10, 1928, to the effect that the acci- 
dental death provisions were applicable “while the policy is in force and while there 
js no default in the payment of premiums,” are valid and legal and a binding lim- 
itation upon the applicability of said provisions. The accidental death benefits un- 
der the policies were not payable on the date of the death of Nick Valenti, because 
at that time there had been and remained default in the payment of premiums on 
each of said policies as to all premiums due on and after June 23, 1930, and said 
policies were at the time of the death of said Nick Valenti running under extended 
insurance. 

5. There was no insurance under the accidental death benefit provisions con- 
tained in the defendant’s circular until December 10, 1928, and the provisions re- 
lating thereto were not effective prior to that date for any purpose or in any event. 

6. For the purposes of this case the right to extended or temporary insurance 
under the provisions as to accidental death benefits are to be determined by section 
6151, R. S. Mo. 1919, as amended by the Laws of Missouri for 1923, p. 233, now 
section 5741, R. S. Mo. 1929 (Mo. St. Ann. § 5741). 

7. Section 5741, R. S. Mo. 1929 (Mo. St. Ann. § 5741), does not nullify or 
render void the provisions in the policies here to the effect that accidental death 
benefits are not payable in the event of any default in the payment of premiums 
on the policies. 

8. Under the provisions of section 5741, R. S. Mo. 1929 (Mo. St. Ann. § 5741), 
the amount of temporary or extended insurance required is such as is specified in 
the policy sued on, but not less than the face amount insured by said policies re- 
duced by the unpaid portion of notes and indebtedness secured by said policies, and 
the amounts of temporary or extended insurance specified in the policies in suit 
are the ordinary death benefits as specified in said policies (face amounts plus 
paid-up additions at the time of lapse), and said policies did not specify that the 
amounts in the provisions relating to accidental death benefits (which were in ad- 
dition to the face amounts of said policies) should be included in the temporary or 
extended insurance. The amounts of temporary or extended insurance specified 
in the policies were not less than the face amounts of such policies. 

The plaintiff is granted an exception to each and every of the foregoing con- 
clusions of law. 

The plaintiff has requested, in writing, certain declarations of law, being re- 
quested declarations from 1 to 14, inclusive, each of which is denied and to the de- 
nial of each of which the plaintiff is allowed an exception. 


Counsel for the defendant will prepare and submit for approval and filing a 
judgment entry in accordance with the foregoing. 


METROPOLITAN LIFE INS. CO. v. DUNNE et al. 
District Court, S. D. New York. June 16, 1931. 
2 Federal Supplement 165. 
3. INSURANCE. 


laim of beneficiary to proceeds of life policy held not affected by “facility 
of payment” clause, where insurer failed to exercise option under that clause. 
(For other cases, see Insurance, Dec. Dig. § 585[2].) 
4. INSURANCE. : er ‘ ; ae Sm ; 
olicy provisions invalidating assignment and invalidating policy if assigned 
may be waived by insurer. 
(For other cases, see Insurance, Dec. Dig. § 372.) 
5. INSURANCE. .. ithics ded sede ; : wale a, 
Respective policy provision invalidating assignment and invalidating policy if 
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assigned held waived by insurer and inoperative, where insurer paid proceeds 
into court and brought bill of interpleader. 
(For other cases, see Insurance, Dec. Dig. § 391.) 


In Equity. Interpleader suit by the Metropolitan Life Insurance Company 
against Bridget Dunne, Dorothy Dunne, and Howard E. Wilcox, as executor 
under the last will and testament of Clayton Johnson, deceased. 

Judgment granting interpleader and awarding fund to two defendants first 
named. 

Edward M. Grout and Paul Grout, both of New York City (Dean Potter, of 
New York City, of counsel), for plaintiff. 

Arthur E. Schwartz, of New York City (Arthur E. Schwartz, of New York 
City, and James M. Lynch, of counsel), for defendants Dunne. 

A. D. Lent and A. W. Lent, both of Highland, N. Y. (A. W. Lent, of High- 
land, N. Y., of counsel), for defendant Wilcox. 

Parrerson, District Judge. 

In 1918, the plaintiff issued two policies of life insurance on the life of one 
Johnson, each for the amount of $310. The policies were payable to Johnson's 
executor or administrator, but contained what is known in industrial insurance 
policies as a “facility of payment” clause, to the effect that the company might 
make payment to certain designated relatives or to persons appearing to be 
equitably entitled to payment by reason of having incurred expense for the in- 
sured or for his burial. On each policy the premium was 25 cents a week. 

At the time the policies were issued, Johnson was boarding at the home of 
Mrs. Bridget Dunne in Connecticut, where he continued to live until 1925. He 
then moved to New York state. Mrs. Dunne paid all the premiums on both pol- 
icies, except the first two payments, and had the policies in her possession. She 
kept up the payments until 1929, when she discovered that Johnson had died in 
1926. The premiums paid after death of the insured came to $59.50. Mrs. Dunne 
and a daughter of hers, Dorothy Dunne, then made claim to the proceeds of the 
policies. Howard E. Wilcox, who resides in this district, is Johnson’s executor 
and also claimed the proceeds of the policies. Confronted by these adverse claims, 
the plaintiff availed itself of the provisions of the Interpleader Act of 1926 (28 
USCA § 41 (26), and brought this bill of interpleader, having paid into court 
the sum of $604.52, the total amount due on the two policies. 

Over objection by the executor, Mrs. Dunne testified that Johnson had de- 
livered the policies to her back in 1918, telling her that they were for her little 
daughter. Decision on the executor’s motion to strike out this testimony was re- 
served. 

[1] Before passing to the merits, I will consider a question of jurisdiction. 
The executor made timely motion to dismiss the bill on .the ground that the 
amount due on each policy is less than $500. Under the present Interpleader Act, 
the bill must aver that the insurance company “has in its custody or possession 
money or property of the value of $500 or more, or has issued a bond or a 
policy * * * for the payment of $500 or more.” I am referred to no authorities 
on the point, but it seems to me that the United States courts have jurisdiction to 
entertain a suit where the aggregate amount due on several policies issued by one 
company upon one life exceeds $500, although the amount due upon each single 
policy falls short of $500. The words “that such company, association or society 
has in its custody or possession money or property of the value of $500 or more,” 
if taken in their ordinary sense, cover a case where the total amount involved in 
several policies exceeds $500. I do not believe that these words should be re- 
stricted to cases where there is a specific, separate fund of over $500 in the 
company’s possession. Such a construction would be an extremely narrow one, 
in face of the fact that the statute is to be liberally construed. Hartford Fire Ins. 
Co. v. Sanders (C. C. A.) 38 F.(2d) 212. Support for jurisdiction in a case like 
the present is also found, by analogy, in the numerous cases under paragrap!t 
1 of section 41, 28 USCA, holding that there is jurisdiction in cases where the 
total amount involved is more than $3,000, although the sums demanded under 
each of the several causes of action pleaded are less than the jurisdictional 
amount. Heffner v. Gwynne-Treadwell Cotton Co. (C. C. A.) 160 F. 635; Yates 
v. Whyel Coke Co. (C. C. A.) 221 F. 603; Mutual Life Insurance Co. v. Rose 
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(D. C.) 294 F. 122. I am therefore persuaded that the objection to the jurisdiction 
of the court is not well taken. : ; 

(2, 3] It is undisputed that Mrs. Dunne is entitled to recover the premiums 
‘paid by her after the death of the insured, in ignorance of his death. The contro- 
versy relates to the balance of the fund paid into court. The executor being the 
beneficiary specified in the policies, he is the person prima facie entitled to the 
proceeds, and the burden of proof rests upon the defendants Dunne to prove a 
superior right. It is claimed, first, that the proceeds are Mrs. Dunne’s under the 
“facility of payment” clause, and, second, that the insured assigned the policies 
to Dorothy Dunne by way of gift. There is no merit in the first contention, even 
though it be true that these claimants or either of them “incurred expense” in 
behalf of the insured. The policies are payable to the executor or administrator, 
with the right reserved to the company to make payment to certain others in 
case it shall see fit to do so. This right to divert the proceeds from the insured’s 
personal representative is a privilege possessed by the company alone, to be exer- 
cised or not at its option. Unless this right is exercised by the company, through 
actually making payment under the clause, its presence in the policies cannot ex- 
tinguish or cut down the executor’s claim to the proceeds. McCarthy v. Prudential 
Ins. Co., 252 N. Y. 459, 169 N. E. 645; Williard v. Prudential Ins. Co., 276 Pa. 
427, 120 A. 461, 28 A. L. R. 1348; Prudential Ins. Co. v. Godfrey, 75 N. J. Eq. 
484, 72 A. 456, affirmed in 77 N. J. Eq. 267, 76 A. 1067. Here the company took 
no action under the “facility of payment” provision, and that clause therefore cuts 
no figure in determining the rights of the parties. 

[4-6] Was there a gift of the policies to Dorothy Dunne? One of the policies 
provided that it should be void if assigned. But such a provision is not self- 
executing; it is to be interpreted as giving the company a right to declare a for- 
feiture upon assignment, which it may waive if it chooses. See Grigsby v. Rus- 
sell, 222 U. S. 149, 157, 32 S. Ct. 58, 56 L. Ed. 133, 36 L. R. A. (N. S.) 642, Ann. 
Cas. 1913B, 863. A clause practically identical was so construed in Holleran v. 
Prudential Ins. Co., 172 App. Div. 634, 159 N. Y. S. 284. The payment of the 
proceeds into court and the bringing of the bill of interpleader constituted a 
waiver of any forfeiture. In the other policy the provision as to assignment is 
different; it is declared that an assignment shall be void and of no effect. I take 
it that this provision is also designed to safeguard the company in making pay- 
ments either to the beneficiary named in the policy or under the “facility of pay- 
ment” clause, and that, if the company sees fit to waive this protection, an as- 
signee of the policy is not without rights. As to both policies, therefore, the pro- 
visions against assignment are not operative where the company has paid the 
proceeds into court. The real question in the case is whether the proof shows an 
assignment. In this connection, it must be taken as settled that no writing is 
required to make an assignment of a life insurance policy effective. A delivery of 
the policy, under circumstances indicating quite clearly an intention to make a 
gift to the assignee, is sufficient. McGlynn vy. Curry, 82 App. Div. 431, 81 N. Y. S. 
855. 

[7] Mrs. Dunne testified that the insured handed the policies to her and said 
that they were for her daughter Dorothy. The admissibility of this evidence is 
challenged by the executor. Under section 858 of the Revised Statutes, as amended 
(28 USCA § 631), the competency of the witness to testify is to be. determined 
“by the laws of the State or Territory in which the court is held.” The laws of 
New York therefore control. Metropolitan Life Ins. Co. v. English (D. C.) 291 
F. 577. The New York rule is that a party or person interested in the event, or 
a person through whom such a party or person derives his interest or title by 
assignment or otherwise, may not testify against an executor or administrator 
concerning a personal transaction with the decedent. Civil Practice Act, § 347. If 
the testimony of Mrs. Dunne as to this transaction were offered in support of 
any claim of her own to the policies, the incompetency of such proof would be 
clear. But the fact is that her testimony supports the claim of another, giving 
herself the role merely of custodian of the policies. It is certain that the relation- 
ship of mother and daughter, the daughter being interested, does not render in- 
competent the testimony of the mother. Eisenlord v. Clum, 126 N. Y. 552, 27 
N. E. 1024, 12 L. R. A. 836. Likewise it is settled that the mere fact that the 
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mother is a “party” to the suit does not exclude her testimony, where she is not 
financially interested in the result. Harrington v. Schiller, 231 N. Y. 278, 132 
N. E. 89. If she had seen the policies delivered by the insured directly to the 
daughter and had heard him utter words indicative of a gift, she would have 
been competent to testify to the occurrence. The fact that the policies were 
handed over to her and the words spoken to her makes the point a closer one. 
It is arguable that in this case the daughter derived her interest from the 
mother’s acceptance of delivery, and that, consequently, the mother may not testify 
concerning the transaction. But it seems to me that a person to whom policies 
are delivered by the insured, with the statement that they are for her daughter, 
may give testimony concerning the transaction against the executor of the in- 
sured, and that section 347 does not apply to such a case. Croker v. New York 
Trust Co., 121 Misc. 725, 201 N. Y. S. 811, seems analogous. That was a suit 
by the son of a decedent to enforce a promise made him by the decedent to 
convey property to a daughter. It was held that the plaintiff might testify that 
the decedent made him the promise. The executor’s motion to strike out.the 
testimony of Mrs. Dunne will therefore be denied. 

[8] The testimony as to the delivery of the policies and as to the insured’s 
statement that they were for the daughter, if true, establishes a gift of the 
policies to the daughter. I think that the other evidence in the case tends strongly 
to show that this testimony was true. Mrs. Dunne had possession of the policies 
and also of the premium receipt books. She paid the premiums for many years, 
The insured apparently paid no attention to his insurance; his executor did not 
even know of the existence of the policies until three years after his death when 
Mrs. Dunne supplied the information. Upon all the testimony, I have concluded 
that a gift of the two policies to the defendant Dorothy Dunne has been satis- 
factorily established and that she is entitled to a decree awarding the proceeds to 
her. 

[9] The plaintiff is entitled to a reasonable attorney’s fee out of the fund 
paid into court. Mutual Life Ins. Co. y. Bondurant (C. C. A.) 27 F.(2d) 464. In 
view of the modest amount at stake, I will fix this allowance at $100. 

The prayer for the interpleader will be granted. The plaintiff will have $190 
of the fund for its attorneys’ fee, and will also have its taxable costs; the de- 
fendant Bridget Dunne will have $59.50 out of the fund; and the defendant 
Dorothy Dunne will have the balance. There will be no costs as between the 
defendants Dunne and the executor. 


SILVERMAN et al. v. NEW YORK LIFE INS. CO. No. 6760. 
District Court, W. D. Pennsylvania. June 23, 1932. 


2 Federal Supplement 184. 
1. INSURANCE. : ; 
Time of premium payment is of essence of insurance contract. 
(For other cases, see Insurance, Dec. Dig. § 186[2].) 
2. INSURANCE. ; 

Premium check and letter by insured’s son, not shown to be authorized, and in- 
surer’s issuance of receipt for premium, held, at most, conditional payment; condi- 
tion being that check would be honored. 

Letter was to effect that son was mailing check for policy, since father 
was out of city and son was a little short of cash at the time, and that son 
requested insurer to send in papers to make loan to “take care” of premium. 
(For other cases, see Insurance, Dec. Dig. § 360[4].) 

At Law. Action by Myer Silverman, administrator of the estate of Benjamin 
Silverman, deceased, and others, against the New York Life Insurance Company, 
in which judgment was entered for plaintiff for the amount admitted to be due, 
and, after the balance, the case was submitted to a jury, which returned a verdict 
for defendant. On plaintiffs’ motion for a new trial. 

Motion refused. 


Sachs & Caplan, of Pittsburgh, Pa., and Moorhead & Marshall, of Beaver, Pa., 
for plaintiffs. 
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Smith, Buchanan, Scott & Gordon, of Pittsburgh, Pa., for defendant. 

McVicar, District Judge. 

The New York Life Insurance Company, defendant, June 7, 1918, issued a 
policy of life insurance insuring the life of Benjamin Silverman in the sum of 
$4,000, with double indemnity, of $8,000, if death resulted from violence. The wife 
and children of the insured were named beneficiaries. The policy states that: 
“This contract is made in consideration of the payment in advance of the sum of 
$113.32, the receipt of which is hereby acknowledged, constituting the first pre- 
mium and maintaining this Policy to the Twenty-second day of November, Nine- 
teen Hundred and eighteen, and of a like sum on said date and every six calendar 
months thereafter during the life of the Insured.” 

Also that: “If any premium is not paid on or before the day it falls due the 
policyholder is in default; but a grace of one month (not less than thirty days) 
subject to an interest charge of five per cent per annum will be allowed for the 
payment of every premium after the first, during which time the insurance con- 
tinues in force. If death occurs within the period of grace the unpaid premium 
for the then current insurance year will be deducted from the amount payable 
thereunder.” 

The premium on the policy was paid up to and including May 22, 1930. No 
premium was paid thereafter. December 22, 1930, being the last day of grace for 
the payment of the premium due November 22, 1930, Sam Silverman, a son of 
the insured (without any proof of agency), mailed a check to the company drawn 
by “Midland Ice & Products Co. By Sam Silverman,” in the sum of $107.36 for 
the premium due November 22, 1930. In the envelope containing the check was 
inclosed the following letter: 


“Midland, Pa. December 22, 1930. 
“New York Life Insurance Co., Liberty & Fifth Ave., Pittsburgh, Pa. 
“Gentlemen: I am mailing a check of $107.36 for policy No. 6305174-95 as 
my father is now in Chicago and I am a little short of cash at this time. Please 
send in papers to make a loan to take care of this premium. 
“Yours truly 


“Sam Silverman.” 

Upon receipt of the check and letter the company mailed to the insured a 
receipt for the premium due November 22, 1930. The company also in due time 
deposited the check in the bank for collection, and in due course the check was 
returned dishonored on account of there not being sufficient funds in the bank 
for payment. January 8, 1931, defendant mailed to the insured the following 
letter : 

“Branch Office at Pittsburgh, Pa. 
“January 8th, 1931. 
“Mr. Benjamin Silverman, Midland Ave., Midland, Pa. 

“Dear Sir: The check which you gave on account of the premium due Nov. 

22 on Policy No. 6305 174 and of which the following is a copy: 
“Midland Ice & Products Company. 
“B. Silverman No. 4186 


“Midland, Pa. Dec. 11, 1930. 


“Pay to the order of New York Life Insurance Co. $107.36 One hundred 
seven and 36/100 Dollars 


“Midland Ice & Products Co. 
“Sam Silverman 
“To the Midland Savings & Trust Co. Midland, Pa. 
—has been returned to the bank not honored. Your policy has therefore been 
lapsed on the books of the Company. 

“We regret that it is therefore necessary to enclose said check herewith, 
which we now do, and ask you to be good enough to return the renewal receipt 
given at the time the Company received said check. 

“The Company urges you on receipt of this letter to apply for the reinstate- 
ment of the policy on the enclosed form, and return it to me at once with $107.99, 
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If the evidence of insurability is found to be satisfactory, the Company will rein- 
state the policy. 
“Yours truly 
“J. J. O'Neil Cashier. 


we a H” 
—which was received by the insured January 9, 1931. 

The insured died January 25, 1931, as a result of violence within the meaning 
of the double indemnity clause of the policy. Due proofs of death were made. 

This action was brought to recover the double indemnity, $8,000, less a loan 
of $752, or the sum of $7,248, by the children of the insured. The insured’s wife 
died prior to the insured. Defendant, in its affidavit of defense, admitted that plain- 
tiffs were entitled, under section 4 of the policy, to the benefit of continued insur- 
ance, in the sum of $3,245.51, and paid this amount into court. Plaintiffs entered 
judgment therefor, and receipted for the same. The policy states as to continued 
insurance: “The Continued Insurance shall be without future participation and 
without the right to loans, cash surrender values, disability or double indemnity 
benefits.” 

Defendant alleged that it was not liable for the double indemnity by reason 
of the provisions of the policy aforesaid and because the policy had lapsed by 
reason of nonpayment of the premium due November 22, 1930, or during the grace 
period of one month thereafter. 

At the trial defendant contended that it was entitled to binding instructions 
in its favor, for the reason that the uncontradicted evidence showed that the pre- 
mium due November 22, 1930, had not been paid when due or during the grace 
period, or at any time thereafter. The court submitted to the jury the question 
whether the defendant had received the check of December 22, 1930, aforesaid, as 
absolute payment of the premium due November 22, 1930, or whether it had re- 
ceived it as conditional payment; the condition being that the check on due pre- 
sentation would be honored and paid. The jury was instructed that, if defendant 
received the check in absolute payment of said premium, their verdict should be 
in favor of the plaintiffs; also that, if defendant received it in conditional pay- 
ment, the verdict should be for defendant. The jury returned a verdict for the 
defendant. 

The case is now before us on plaintiff's motion for a new trial. In support 
thereof five reasons are averred: (1) The verdict is against the weight of the 
evidence; (2) the verdict is against the law; (3) the verdict is against the law 
and the evidence; (4) that the court erred in reopening the case and permitting 
an amendment to the affidavit of defense in relation to the loan value of the pol- 


icy December 22, 1930; (5) that the court erred in its instructions to the jury on 
the burden of proof. 


Plaintiffs’ argument in support of their motion for a new trial was restricted 
to the reason that “the verdict was against the law.” In support of this reason, 
plaintiffs contend that the receipt of the defendant for the check of December 
22, 1930, constituted a payment of the premium due November 22, 1930, although 
the check was dishonored. I do not understand how plaintiffs can stand on this 
proposition, as they did not ask for binding instructions at the trial, neither did 
plaintiffs, except to the court’s charge in submitting this question to the jury. 

[1] Time of payment of premiums is of the essence in insurance contracts. 
In New York Life Insurance Company vy. Statham, 93 U. S. 24, 31, 23 L. Ed. 789, 
the Supreme Court said: “The case, therefore, is one in which time is material 
and of the essence of the contract. Nonpayment at the day involves absolute for- 
feiture, if such be the terms of the contract, as is the case here. Courts cannot 
with safety vary the stipulation of the parties by introducing equities for the re- 
lief of the insured against their own negligence.” 

In the recent case of Bergholm v. Peoria Life Insurance Company, 284 U. S. 
489, 52 S. Ct. 230, 231, 76 L. Ed. 416, the Supreme Court said: “Contracts of in- 
surance, like other contracts, must be construed according to the terms which the 
parties have used, to be taken and understood, in the absence of ambiguity, in 
their plain, ordinary, and popular sense. Imperial Fire Ins. Co. v. Coos County, 
151 U. S. 452, 462, 463, 14 S. Ct. 379, 38 L. Ed. 231. As long ago pointed out by 
this court, the condition in a policy of life insurance that the policy shall cease 
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if the stipulated premium shall not be paid on or before the day fixed is of the 
very essence and substance of the contract, against which even a court of equity 
cannot grant relief. Klein v. Insurance Co., 104 U. S. 88, 91, 26 L. Ed. 662; New 
York Life Ins. Co. v. Statham, 93 U. S. 24, 30, 31, 23 L. Ed. 781; Pilot Life Ins. 
Co. v. Owen (C. C. A.) 31 F.(2d) 862, 866. And to discharge the insured from 
the legal consequences of a failure to comply with an explicitly stipulated require- 
ment of the policy, constituting a condition precedent to the granting of such re- 
lief by the insurer, would be to vary the plain terms of a contract in utter disre- 
gard of long-settled principles.” 

See, also, Philadelphia Life Insurance Co. v. Hayworth, 296 F. 339 (C. C. A. 
4). 

It follows from the provision of the policy in suit and the rule of law afore- 
said that plaintiffs are not entitled to recover, for the reason that the premium 
due November 22, 1930, was not paid when due, or during the period of grace, one 
month, or at any time thereafter, unless the receipt by the insured for the pre- 
mium due November 22, 1930, predicated upon the dishonored check of December 
22, 1930, constituted payment of said premium. 

In Wedmore v. McInnes, 69 Pa. Super. Ct. 220, the Superior Court of Penn- 
sylvania, speaking by Judge Kephart, said: “It is well settled that in the absence 
of any special agreement to the contrary, the mere acceptance by a creditor from 
the debtor of a check is not an absolute but a conditional payment defeasible on 
the nonpayment of the check: Philadelphia to use v. Neill, 211 Pa. 353 [60 A. 
1033]; Holmes v. Briggs, 131 Pa. 233 [18 A. 928, 17 Am. St. Rep. 804], Philadel- 
phia v. Stewart, 195 Pa. 309 [45 A. 1056]; Cochran v. Slomkowski, 29 Pa. Super 
Ct. 385. To make the check an absolute payment there must be an express agree- 
ment to receive it as such and the burden of proof is on him who asserts such 
contract.” 

In Cleve v. Craven Chemical Co., 18 F.(2d) 711, 712, 52 A. L. R. 980, (C. C. 
A. 4), it is stated: “It is well settled that, in the absence of special agreement to 
that effect, acceptance of a check does not operate as payment of a debt, unless 
the check is itself paid. Little v. Mangum (C. C. A. 4th) 17 F.(2d) 44; decided 
January 11, 1927; Philadelphia Life Ins. Co. v. Hayworth (C. C. A. 4th) 296 F. 
339; Hayworth v. Philadelphia Life Ins. Co., 190 N. C. 757, 130 S. E. 612. And 
an agreement that a check is to be received in absolute payment is not to be im- 
plied from the fact that upon its receipt evidences of debt are marked paid and 
surrendered or a receipt is given. 2 Morse on Banks and Banking (5th Ed.) 
§ 544; 21 R. C. L. p. 64; Inter-State Bank v. Ringo, 72 Kan. 116, 83 P. 119, 3 L. 
R. A. (N. S.) 1179, 115 Am. St. Rep. 176; Little v. Mangum, supra.” 

In Dow v. Cowan, 23 F.(2d) 646, 647 (C. C. A. 8), it is stated page 647: 
“It is well settled that the delivery of a check or bill of exchange as a means of 
paying a debt does not constitute absolute payment, but conditional payment only.” 

In 3 Couch, Cyc. of Insurance Law, § 603, it is stated: “Generally speaking, 
payment of a premium is not effected by the mere giving of a check or draft; at 
least, in the absence of an express agreement to the contrary. In other words, 
the mere sending and receipt of a check or certificate of deposit for the amount 
of a premium does not operate as a payment thereof, in the absence of agreement, 
waiver, or estoppel, unless it is accepted as such. Nor does the mere acceptance 
of a check, conditioned upon payment thereof when presented, of itself effect pay- 
ment.” 

In Philadelphia Life Insurance Co. v. Hayworth, 296 F. 339, 343 (C. C. A. 4) 
supra, an action was brought by a beneficiary for insurance on a life insurance 
policy. The defense was lapse of policy by nonpayment of premium. A note was 
given for part payment of premium which extended the time for payment. Upon 
maturity of the note, a check was sent to the company for payment. The com- 
pany acknowledged payment and returned the note. A verdict for plaintiff was 
reversed, the court saying in part: “It is urged that the return of the note to the 
insured at the same time defendant deposited the check amounts to a noncondi- 
tional acceptance by it of the check as payment of the note. To our apprehension 
the law is clearly otherwise. An agreement that a check is received in satisfaction 
of a note is not implied from the surrender or cancellation of the note. Until the 
check was paid the note was in force, and unless it was paid at the time to which 
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it was extended, the policy was by its terms forfeited. Forfeitures, it is true, are 
not favored in the law, but promptness of payment is essential in the business of 
life insurance.” 

The same case was before the Supreme Court of North Carolina, and is re- 
ported in 190 N. C. 757, 130 S. E. 612, 613; the Supreme Court of that state stat- 
ed: “A worthless check is not a payment. There is no fact in the complaint that 
tends to show that the check was accepted as a payment. It was a conditional 
payment, and, when it was not paid, the condition which prevented it from operat- 
ing as a payment happened and the policy lapsed. The failure to have the funds 
in the bank to meet the check was the fault of the drawer, and no loss resulted 
from any delay on the part of the payee.” 

In National Life Insurance Co. v. Goble, 51 Neb. 5, 70 N. W. 503, the insur 
ance company sent a notice of premium due to the insured with the statement 
that remittance might be made by draft. Remittance was made by draft. Upon 
receipt of draft from the insured, receipt for premium was forwarded to the in- 
sured. The draft was not paid by reason of the failure of the drawer bank. Judg- 
ment of the lower court in favor of the beneficiary was reversed by the Supreme 
Court of Nebraska; that court stating in part: 

“In regard to this claim it is the established rule that a draft or check is 
not a payment of a debt, in the absence of an express agreement that it is taken 
or received in payment. It is but a means by which payment may be obtained. It 
is conditional upon its being honored when presented, and, if dishonored when 
presented, it effects no payment of the debt for which it was drawn, unless there 
was an express agreement that it was to be accepted or received in payment. 
*x* * * 

“The fact that the agent of the company acknowledged the receipt of the 
draft, and forwarded to the defendant in error his renewal receipt, was not con- 
clusive. The draft, when presented, was dishonored; hence there was no payment, 
and the receipt was of no force.” 

For other illustrative cases see Knickerbocker Life Insurance Co. v. Pendle- 
ton, 112 U. S. 696, 5 S. Ct. 314, 28 L. Ed. 866; Segrist v. Crabtree, 131 U. S. 
267, 287, 9 S. Ct. 687, 33 L. Ed. 125; Chandler v. American Central Life Insur- 
ance Co., 27 Ga. App. 810, 109 S. E. 919; and Brady v. Northwestern Masonic 
Aid Association, 190 Pa. 595, 42 A. 962. The cases of McMahon v. United States 
Life Insurance Co., 128 F. 388, 68 L. R. A. 87 (C. C. A. 5), and Mutual Life 
Insurance Co. v. Chattanooga Savings Bank, 47 Okl. 748, 150 P. 190, L. R. A. 
1916A, 669, are distinguishable on the facts from the present case. 

[2] The parties to the policy in suit evidently intended by their contract that 
payment of the premium specified was essential to the life of the policy; that 
nonpayment of premium when due or during the term of grace would cause it to 
lapse. The premium due November 22, 1930, was not paid when due or during 
the grace period of one month, or at any time thereafter. The mailing of the 
check and letter of December 22, 1930, by the insured’s son (not shown to have 
any authority to act in the premises), together with a receipt issued for the 
premium, was at most a conditional payment; the condition being that the check 
would be honored and paid, if presented in due course. That this was the intent 
of defendant is strongly manifested by its letter of January 8, 1931, wherein it 
notified the insured of the dishonoring of the check mailed by the son, that the 
policy had lapsed and what would be necessary to have the policy reinstated. No 
objection to the company’s attitude was made. 

The court, under the undisputed facts, would probably have been justified in 
holding as a matter of law that the payment made was conditional and that the 
‘policy had lapsed. This question, however, was submitted to the jury as a question 
of fact. The verdict is amply sustained by the evidence. Plaintiffs do not have 
any just reason to complain of the verdict rendered. 


Plaintiffs argued at some length that they were prejudiced by the court in 
allowing the defendant to reopen its case and to amend its affidavit of defense by 
denying that the policy had any loan value December 22, 1930. Plaintiffs admitted 
that the court had discretionary power to do what was done, and that they were 
not surprised as to the facts, but alleged that they were surprised as to the law 
raised by the amendment aforesaid. This contention, if properly before us, could 
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not be sustained. It was immaterial whether the policy had a loan value at the 
time mentioned or not. The oniy material question was the question of payment 
of the premium due November 22, 1930. 

Plaintiffs further argued that since the trial they have found a form of notice 
for premiums due which was used by the company at the time involved, and that 
this form of notice stated that remittance might be made by check, etc. There is 
no affidavit or proof that this evidence, with reasonable diligence, could not have 
been procured at the trial as required, 5 Cyc. of Federal Procedure, § 1481, or 
that the form of notice found since the trial was the form used in this case. At 
any rate, the question of fact and law as to payment would have been the same. 

’ Being of the opinion that under the law and the facts the verdict of the jury 
should not be set aside, the motion for a new trial is refused. 


METZEL v. COLUMBIA LIFE INS. CO. No. 3919. 
District Court, E. D. Kentucky. Aug. 31, 1931. 
2 Federal Supplement 222. 
2. INSURANCE. 


To recover under life policy double indemnity provision, plaintiff must allege 
and prove insured’s death did not result from excluded cause. 


(For other cases, see Insurance, Dec. Dig. § 645[2].) 


Action by Walter L. Metzel, administrator of Leroy F. Silva, deceased, 
against the Columbia Life Insurance Company. On defendant’s motion to require 
plaintiff to make petition more definite and certain. 

Order in accordance with opinion. 

John Wm. Heuver, of Newport, Ky., for plaintiff. 

Rouse & Price, of Covington, Ky., and Waite, Schindel & Bayless, of Cin- 
cinnati, Ohio, for defendant. 

AnprEW M. J. Cocuran, District Judge. 

This action is before me on defendant’s motion to require plaintiff to make 
his petition more specific, definite, and certain in three particulars. Note will first 
be taken of the third or last particular. The action is on two life insurance policies 
for $5,000 each. Each policy has attached thereto a double indemnity agreement. 
Neither policy is filed with the petition, though it is alleged as to each that it is 
so filed. According to the allegations of the petition, the double indemnity agree- 
ment in each policy provides that the additional sum of $5,000 shall be due and 
payable only under the following conditions set out therein, to wit: 

“1. That at the death of the insured said policy shall be in force for its face 
amount and that there is then no default in payment of any premium hereunder 
or under said policy and that no payment under the Total & Permanent Disability 
provision, if any, in said policy has been made; and that said policy and this 
agreement are then surrendered properly released. 

“2. That with the proofs of death of the Insured required under said policy 
the Company shall receive due proof that the death of the Insured resulted 
directly and independently of all other causes from bodily injury effected solely 
through external violent and accidental cause and that such death occurred within 
ninety (90) days after sustaining such injury. 

“3. That this Double Indemnity Benefit will not apply if the Insured’s death 
result from self destruction; whether sane or insane; from any violation of law 
by the Insured, from Military or Naval service in time of war; from a state of 
war or insurrection; from engaging in submarine or aeronautic operations. The 
Company shall have the right and opportunity to examine the body and to make 
an autopsy unless prohibited by law.” 

The particular in which defendant moves that plaintiff be required to make 
his petition more specific, definite, and certain is: “By stating whether the death 
of the decedent resulted from any violation of law by the Insured.” 


[1] He had negatived in his petition that the death of the decedent resulted 
from self-destruction; from military or naval service in time of war; from a 
state of war or insurrection, or from engaging in submarine or aeronautic opera- 
tions. But for some reason he had not negatived that such death had resulted from 
a violation of law by the decedent. Upon the filing of defendant’s motion he filed 
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an amended petition withdrawing such negative allegations. The question, there- 
fore, which the petition as ameneded presents is whether, in the absence of such 
négative allegations, it states a good cause of action for the additional sums of 
$5,000 under the double indemnity agreement. The way to raise this question is 
not by a motion to make more specific, definite, and certain, but by a demurrer 
to so much of each of the two paragraphs of the petition as seeks to recover 
such sums or to strike same therefrom. Such was the case as the petition 
originally stood before the filing of the amended petition. The question as to 
whether it was necessary for plaintiff to negative that decedent’s death resulted 
from a violation of law on his part should have been raised by such demurrer or 
motion to strike, and not by the motion to make more specific, definite, and cer- 
tain. 

[2] No such demurrer or motion to strike has been filed, but I will act on 
the idea that it has. The question thereby raised is disposed of by the terms of 
the double indemnity agreement. According to it the additional sum provided for 
“shall be due and payable under” the three conditions set forth therein. It is 
conceded that in order to a recovery the first two conditions have to be complied 
with. Then why not the third? The fact that it is negative in form is no reason 
why it should not. The agreements expressly provide that the additional sums 
shall be due and payable only in case the insured’s death did not result from either 
one of the five causes set forth in the third condition. In order to a recovery, 
therefore, it is essential that plaintiff allege and prove that decedent’s death did 
not so result. On the filing of such a demurrer or motion to strike an order will 
be entered sustaining it, with leave to amend. This renders unnecessary passing 
on the other two particulars in which it is sought to have the petition made more 
specific, definite, and certain. Until plaintiff has a good petition as to such addi- 
tional sums, such a motion is not in order. 


NEW YORK LIFE INS. CO. v. NYDES et al. No. 2544. 
District Court, W. D. Pennsylvania. June 17, 1932. 
2 Federal Supplement 381. 

1. INSURANCE. 

Unless constituting wager, assignments of life policies are valid. 

(For other cases, see Insurance, Dec. Dig. § 203.) 

2. INSURANCE. 

Assignment of life policy which, less loan thereon, was $4,750, annual pre- 
mium being $236.20, by insured, aged 51, indebted to assignee for $3,000, held not 
invalid as constituting wager. 

(For other cases, see Insurance, Dec. Dig. § 116[5].) 

3. INSURANCE. 28 

Evidence held insufficient to show duress where insured assigned life policy 
to creditor. 

There was evidence that insured at time of assignment of policy in 
question had heart trouble; that he was going about as usual; that he had 
his attorney prepare contract providing for assignment; that his adult 
son was present at execution thereof; that insured arranged for assign- 
ment himself and took active part in negotiations and other matters in 
relation to contract and assignment. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

4. INSURANCE. 

$3,000 held valid consideration for assignment of life policy which, less loan 
thereon, amounted to $4,750. 

(For other cases, see Insurance, Dec. Dig. § 210.) 

5. INSURANCE. 

_ As respects consideration for policy assignment, where debtor, having insuffi- 
cient funds, gave check, whereon creditor instituted misdemeanor proceeding, set- 
tlement thereof contemplating nolle prosequi held lawful under statute (18 PS 
§ 2402; 19 PS § 491). 


(For other cases, see Insurance, Dec. Dig. § 210.) 


-— ex ow 


a i a 
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In Equity. Interpleader proceeding by the New York Life Insurance Com- 
pany against Ben Nydes and another. 

Decree for defendant named. 

Smith, Buchanan, Scott & Gordon, of Pittsburgh, Pa., for plaintiff. 

M. H. Hirschfield, Leonard S. Levin, and M. Finkelhor, all of Pittsburgh, 
Pa., for defendants 

MeVicar, District Judge. 

This is an interpleader proceeding under the Act of May 8, 1926, c. 273, §$ 
1-3 (28 U. S. Code § 41, par. 26 [28 USCA § 41, par. 26]). The court finds the 
following facts and makes the following conclusions of law: 

Findings of Fact. 

1. On August 18, 1925, the New York Life Insurance Company, upon the ap- 
plication of Israel Goodstein, issued a policy of life insurance to him, No. 10,- 
132,663, upon the life of said Israel Goodstein, in the sum of $5,000, naming as 
beneficiary his wife, Dora Goodstein. 

2. The quarterly premium under the policy was $59.05, making the total an- 
nual premium $236.20. 

3. September 4, 1928, the insured changed the beneficiary from Dora Goodstein 
to “Insured’s Executors, Administrators or Assigns.” 

4. September 7, 1928, Israel Goodstein, the insured, was indebted to Ben 
Nydes in the sum of $300 for which he had given a check to Nydes, which had 
been returned n. s. f. A criminal proceeding, being a misdemeanor charge, was 
entered against Goodstein by Nydes. Subsequently Goodstein paid Nydes $115. 
On the same date, September 7, 1928, Goodstein was indebted to Nydes in the 
sum of $1,500 for money advanced by Nydes to Goodstein. On the same date 
Goodstein and Nydes entered into a written contract under seal, prepared by 
Goodstein’s attorney (Nydes being without counsel), wherein it was agreed that 
by virtue of the $1,500 indebtedness aforesaid, to be canceled of that date, and an 
additional $1,500 paid to Goodstein on the same date, that Goodstein would assign 
the aforesaid policy to Nydes and that he would change the beneficiary to read— 
“Insured’s Executors, Administrators or Assigns.” Also that upon payment of the 
balance due on the n. s. f. check of $185, that Nydes would return the check to 
Goodstein and the criminal proceedings aforesaid would be nol prossed, and that 
Goodstein and Nydes each would release each other from all claim of damages by 
virtue of said criminal proceedings. 

5. The provisions of the contract aforesaid were executed by both parties. The 
assignment of the policy to Nydes was signed by Goodstein, acknowledged by him 
before a notary public and was delivered September 11, 1928. Goodstein at the time 
of the assignment was 51 years of age. 

6. There is no evidence of fraud, duress, or of anything but the free and volun- 
tary acts of the parties in the making and execution and carrying out of the con- 
tract aforesaid. 

7. Israel Goodstein died June 14, 1931. 

8. August 8, 1931, the New York Life Insurance Company, being the insurer in 
the policy aforesaid, filed the bill of interpleader in this case, naming as defendant 
and claimants of the insurance money, the assignee of the policy, Ben Nydes, and 
Dora Goodstein, the wife of the insured, she being the original beneficiary named 
in the policy. 

9. October 13, 1931, the insurance money, $4,538.13, was paid into court. The 
balance of the policy, exclusive of costs, had been loaned to the insured. 


10. December 17, 1931, a feigned issue was directed by this court wherein Nydes 
was named as plaintiff, and Dora Goodstein as defendant. The parties were di- 
rected to file the proper pleading. 

11. Nydes filed a pleading designated as his statement of claim, wherein he al- 
leged that he was entitled to the insurance aforesaid by reason of the assignment 
and delivery of the policy to him. Defendant, Dora Goodstein, filed a pleading 
designated as her affidavit of defense, wherein she admitted the execution of the 
assignment of the policy aforesaid but alleged that it was procured by duress, and 
that the consideration was not valid. 

12. On or about April 15, 1932, the parties, by their respective attorneys, ap- 
peared in open court and asked that a date be fixed for a hearing thereon as a suit 
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in equity. Nydes desired the date to be fixed before the beginning of the jury 
trials, which commenced on the first Monday of May, 1932. Dora Goodstein wanted 
the time fixed thereafter. To accommodate Dora Goodstein the date was fixed 
May 31, 1932. 

13. On May 19, 1932, after it was too late to try the case on the May jury list, 
Dora Goodstein made application to have the issues in this case tried by a jury, 
By reason of the press of business the parties were informed that the application 
would be passed upon and the case heard on the date originally fixed, May 41, 
1932, which was done. 

Conclusions of Law. 

1. The change of beneficiary from Dora Goodstein to “Insured’s Executors, Ad- 
ministrators or Assigns” of September 4, 1928, the contract of September 7, 1928, 
between Goodstein and Nydes, and the assignment of the policy in suit, September 
11, 1928, are valid. 

2. Plaintiff is entitled to recovery of the insurance money paid into court by the 
New York Life Insurance Company. 

3. Defendant Dora Goodstein should pay the costs. 

Opinion. 

This is an interpleader proceeding. The defendant Nydes claims the insurance 
of the policy in suit, as assignee thereof. Dora Goodstein, wife of the insured, de- 
fendant, claims the insurance as the original beneficiary named in the policy. 

[1, 2] The assignment of the policy to Nydes, September 11, 1928, is admitted 
Such assignments are valid unless they constitute a wager. Grant’s Administrators 
v. Kline, 115 Pa. 618, 625, 9 A. 150; Wheeland v. Atwood, 192 Pa. 237, 43 A. 946, 
73 Am. St. Rep. 803. The assignment in this case was not a wager. The insured 
was 51 years of age at the time of the assignment, with an expectancy of life ap- 
proximating 20 years. The consideration was $3,000. The amount of insurance 
less loan was $4,750, and the annual premium was $236.20. 

Defendant contends that the assignment to Nydes was procured by duress; that 
the consideration therefor was invalid; and that she was entitled to have these is- 
sues decided by a jury. 

[3] There is no evidence of duress. The evidence is that the insured, at the 
time of the assignment, had a heart trouble; that he was going about as usual; that 
he had his attorney prepare the contract of September 7, 1928, providing for the 
assignment; that his adult son was present at the execution thereof; that the in- 
sured arranged for the assignment himself and took an active part in the negotia- 
tions and other matters in relation to the contract and assignment aforesaid. 


[4] There is no evidence that the consideration on the assignment was illegal. 
The consideration was $3,000, $1,500 of which had been previously advanced to 
Goodstein by Nydes, and $1,500 paid to Goodstein at the time of the assignment. 


[5] In the contract providing for the assignment there was also an agreement 
concerning a $300 check, which Goodstein gave to Nydes for another debt, which 
had been returned n. s. f. $115 thereof was subsequently paid to Nydes by Good- 
stein. The contract provided for the payment by Goodstein to Nydes of the bal- 
ance, $185, the return of the check to Goodstein, and a settlement of the criminal 
misdemeanor proceeding under the Pennsylvania Act of 1919, P. L. 70, § 1 (18 PS 
§ 2402). It is not apparent that this n. s. f. check transaction had any connection 
with the assignment of the policy although embodied in the same contract, but if 
it had, the settlement thereof was legal as also was the consideration for the as- 
signment. See Pennsylvania Act of 1860, P. L. 427, § 9 (19 PS § 491); Brown v. 
McCreight, 187 Pa. 184, 41 A. 45; Geier v. Shade, 109 Pa. 180. 


Was the defendant entitled to have the issues of duress in the procuring of 
the contract of September 7, 1928, and of illegality of consideration for the as- 
signment determined by a jury? I think not. There was no evidence that Good- 
stein executed said contract by reason of duress or that the consideration was ille- 
gal, hence if these issues were being tried by a jury the court would have been re- 
quired to determine the same under the evidence in favor of the plaintiff. Western 
& Atlantic R. R. v. Hughes, 278 U. S. 496, 49 S. Ct. 231, 73 L. Ed. 473; Gunning 
v. Cooley, 281 U. S. 90, 50 S. Ct. 231, 74 L. Ed. 720; Herron v. Southern Pacific 
Co; 283: U: S. 91, SiS. Ce 383, 75. L. BAUS5y, 

This court had jurisdiction of this case as a court of equity. The bill was filed 
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under authority of the act of 1926 aforesaid, which provides: “That the district 
courts of the United States shall have original jurisdiction to entertain and deter- 
mine suits in equity begun by bills of interpleader,” etc. 

In Liberty Oil Co. v. Condon National Bank et al., 260 U. S. 235, 244, 43 S. Ct. 
118, 121, 67 L. Ed. 232, an action at law was brought. Defendant filed an answer 
admitting that it was a mere stakeholder and prayed that the two claimants for the 
fund in its possession be directed to interplead, which the court directed to be done. 
The Supreme Court, speaking by Mr. Chief Justice Taft, said: “We did find that 
by defendant’s answer and the court’s order it became a bill of interpleader in 
equity. Thereafter the proceedings should have been so treated, both in the trial 
and appellate courts. The chancellor having sustained a bill of interpleader, dis- 
posed of the controversy between the claimants by directing any method of trial 
which would best and expeditiously accomplish justice in the particular case. * * * 
This well-established rule takes the issue here to be tried out of that class of is- 
sues in which there must have been a jury trial under the Seventh Amendment. 
Where it was one which the chancellor could readily dispose of in one proceeding, 
it was in the interest of economy, of expedition, and of justice that he should do so. 
This is in accord with the general rule in equity embodied in equity rule 23 (28 
USCA § 723) that jurisdiction once assumed should be maintained to end the liti- 
gation. 
~ For the foregoing reasons defendant was not entitled to have the issues raised 
by the pleadings determined by a jury. It might be added that by reason of the de- 
lay in the application of the defendant and the consequent injury to plaintiff by rea- 
son thereof (see findings of fact 12 and 13) that there is a strong reason for hold- 
ing that the defendant waived her right to have the issues raised by the pleadings 
thus tried 

Let a decree be prepared and submitted in accordance with the foregoing find- 
ings of fact, conclusions of law, and this opinion. 


THELEN v. METROPOLITAN LIFE INS. CO. No. 8390. 
District Court, W. D. Missouri, W. D. April 15, 1932. 
2 Federal Supplement 404. 
1. INSURANCE. 


Soliciting and collecting insurance agent is, by statute, life insurer’s general 
agent with power to waive forfeitures, notwithstanding limitations on his author- 
ity in policy (Rev. St. Mo. 1929, § 5733). 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

2. INSURANCE. 

Agent’s failure to call for premium and to procure loan on policy to pay 
quarterly premium held not to prevent forfeiture, where policy did not provide 
that agent should call to collect premiums, and no tender was made of premium 
during time intervening between due date of premium and insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

Suit by May Thelen against the Metropolitan Life Insurance Company. On 
defendant’s demurrer to plaintiff’s petition. 

Demurrer sustained. 

Henry M. Beardsley and Martin J. Ostergard, both of Kansas City, Mo., for 
plaintiff. 

Meservey, Michaels, Blackmar, Newkirk & Eager, of Kansas City, Mo., for 
defendant. 

Otts, District Judge. 


_ Defendant has demurred to the plaintiff's petition in this case on the ground 
that it does not state facts sufficient to constitute a cause of action. 


The petition purports to state a cause of acion for recovery on a policy of 
life insurance. It alleges the execution of the policy on May 13th, 1929, the pay- 
ment of the first premium on that date, the failure of the insured or of any one 
for him to pay the second premium which was due May 13th, 1930. It is alleged 
that the insured, who was the plaintiff's husband, died May 3, 1931, or nearly 
twelve months after the failure to pay the second premium. 

By the terms of the policy it lapsed for nonpayment of premium on May 13, 
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1930, but continued to be in effect for a grace period of thirty days thereafter, 
The facts pleaded, as so far stated, of course, show that the plaintiff has no cause 
of action unless the effect of other facts pleaded is to estop, upon the part of 
the defendant, assertion of forfeiture. 

To support the theory of estoppel plaintiff alleges: 

First, that the agent of the defendant who solicited the application of the 
insured and collected the first premium, having been notified by the insured and 
the plaintiff, who was beneficiary in the policy, that because of the insured’s ill- 
ness and the plaintiff's engagements the premium could not be delivered to him 
in person, promised that he would call at the home of the insured to collect the 
premium. It is alleged that the insured had the money on hand with which to 
pay the premium, but that the defendant’s agent did not call for the premium. 

Second, it is alleged that the rules and regulations of the defendant require 
its agent to call at the residence of the insured to collect premiums and deliver 
receipts therefor when or before premiums become due. 

Third, it is alleged that before the due date of the second annual premium 
defendant’s agent procured from the insured the policy and represented that he 
would obtain a loan on the policy in amounts sufficient. to continue it in effect for 
three months; the agent at the same time agreeing that he would have changed 
the basis of the premium payments from annual to quarterly payments. 

The Supreme Court of the United States in New York Life Insurance Com- 
pany v. Eggleston, 96 U. S. 572, 577, 24 L. Ed. 841, said: “We have recently, in 
the case of Insurance Company v. Norton [96 U. S. 234, 24 L. Ed. 689], shown 
that forfeitures are not favored in the law; and that courts are always prompt to 
seize hold of any circumstances that indicate an election to waive a forfeiture, 
or an agreement to do so on which the party has relied and acted. Any agree- 
ment, declaration, or course of action, on the part of an insurance company, 
which leads a party insured honestly to believe that by conforming thereto a 
forfeiture of his policy will not be incurred, followed by due conformity on his 
part, will and ought to estop the company from insisting upon the forfeiture, 
though it might be claimed under the express letter of the contract. The company 
is thereby estopped from enforcing the forfeiture. The representations, declara- 
tions, or acts of an agent, contrary to the terms of the policy, of course will not 
be sufficient, unless sanctioned by the company itself.” 


It is the rule of law thus declared upon which plaintiff in this case relies. 
Whether that rule benefits the plaintiff depends upon the questions, first, did the 
defendant, by its agent, make such an agreement with the insured as that he was 
thereby led honestly to believe that by conforming with it a forfeiture of his 
policy would be avoided, and did he conform with that agreement; and, second, 
did the agent have authority to enter into any such agreement? 


[1] The second of the two questions put, I think, must be affirmatively an- 
swered. It is true that the policy in this case contained an express provision that 
the agent had no authority “to waive forfeitures, to alter or amend the policy, 
to accept premiums in arrears or to extend the due date of any premium.” But 
the natural effect of this provision in the policy, which would otherwise be fatal 
to recovery by the plaintiff, is negatived by section 5733 of the Revised Statutes 
of Missouri for 1929 (Mo. St. Ann. § 5733), which provides: “Any person who 
shall solicit an application for insurance upon the life of another shall, in any 
controversy between the assured or his beneficiary and the company issuing any 
policy upon such application, be regarded as the agent of the company and not 
the agent of the assured. * * *” 

This Missouri statute has been construed both by the Missouri courts and the 
Court of Appeals for the Eighth Circuit as making the soliciting and collecting 
agent a general agent upon whose authority there are no limits, notwithstanding 
the express provision of the policy. See Bank Savings Life Insurance Company v. 
Butler, 38 F.(2d) 972, 974; Madsen v. Prudential Insurance Company of America, 
185 S. W. 1168 (St. Louis Court of Appeals). 

It must be concluded then that if the defendant’s agent did enter into an 
agreement with the insured extending the time, the effect of which was a waiver 
of forfeiture for nonpayment of the premium when due, then that agreement is 
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binding upon the defendant, and by reason of it the defendant is estopped to 
assert forfeiture. 

[2] We return now to the first question above stated: Did the defendant's 
agent enter into an agreement, the effect of which was to waive forfeiture for 
the nonpayment of the second annual premium when due. I think it cannot be so 
ruled 

The agent promised he would call for the premium that was due, but that 
fact is insufficient to support an agreement of waiver of forfeiture. If possibly 
from that fact the inference might be drawn that payment on the exact date when 
the premium was due was waived unless the agent did call, certainly no inference 
of the permanent waiver of payment of the premium can be drawn, nor any such 
unreasonable extension of the time for payment as for the months which elapsed 
between the due date of the premium and the death of the insured. Here approxi- 
mately twelve months passed, and no premium was either paid or tendered. I 
think that the very most that successfully can be contended for by the plaintiff 
is that if, the agent failing to call, the payment was tendered to him a few days 
after it was due, and was then refused, those facts would establish estoppel as 
against the defendant. The facts pleaded might be sufficient to excuse the insured 
from failing to pay the premium for a short period, but they cannot alone excuse 
a failure to pay it after months had gone by. 

No facts sufficient to establish estoppel are set up in that part of the plain- 
tiff's petition in which it was alleged that it was the duty of defendant’s agent to 
call at the residence of the insured to collect a premium falling due. There is no 
such a provision in the policy. There is no allegation that any representation 
was made to the insured by the defendant that the agent would call for a premium 
due, and that failing to call payment was waived or time therefor extended. 

There are no facts sufficient to establish estoppel in that part of the plain- 
tiff’s petition in which it is set up that the defendant’s agent had procured the 
policy from the insured and had agreed to obtain a loan thereon with which to 
pay a quarterly premium. At the very most, interpreting this part of the petition 
most favorably to the plaintiff, it alleges facts which might estop the defendant 
from asserting forfeiture of the policy until the expiration of three months (the 
quarterly period) from the due date of the second premium; but the insured died 
long after that. If the facts pleaded protected the insured until three months from 
May 13, 1930, they certainly did not protect him for a longer period, and he was 
not protected at the time of his death. 

My conclusion is that the demurrer should be sustained. It is so ordered. 


BYRD v. TNA LIFE INS. CO. 7 Div. 939. 
Court of Appeals of Alabama. Feb. 7, 1933. 
146 Southern Reporter 78. 
1. INSURANCE. 
Death beneficiary could not recover disability payments payable to insured, 
none of which were paid before insured died. 

Policy provided that following total disability the insurer was obli- 
gated to pay “the disabled employee,” not the designated beneficiary, and 
such payment when made was “in lieu of all other benefits provided for 
on such life,” and that “the amount of insurance payable at the death of 
an employee shall be paid to the death beneficiary.” 

(For other cases, see Insurance, Dec. Dig. § 516.) 
6. INSURANCE. ; ; 
Insurer, refusing to pay solely on another ground, waived failure to furnish 
proof of disability. 
(For other cases, see Insurance, Dec. Dig. § 559[2].) 
7. INSURANCE. 
Notwithstanding insured failed to exercise policy options as to total disability 
payments, insured’s sole heir could exercise options (Code 1923, § 5699). 
(For other cases, see Insurance, Dec. Dig. § 516.) 
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9. INSURANCE. 
In suit on intestate’s policy to recover unpaid disability payments, failure to 
aver policy was in effect at insured’s death held immaterial. 

Failure to aver that policy was in effect at time of insured’s death was 
immaterial, since if in effect at the time the alleged total and permanent 
disability was suffered, the cause of action arose, and no demurrer took 
the point that the complaint did not sufficiently aver the policy was then in 
effect. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 


Appeal from Circuit Court, Calhoun County; R. B. Carr, Judge. 

Action on a policy of insurance by Sadie Byrd against the Atna Life Insur- 
ance Company. From a judgment of nonsuit, plaintiff appeals. 

Reversed and remanded. 

Count 4 of the complaint is as follows: 

“The plaintiff claims of defendant the sum of one thousand dollars for, to-wit: 

“That in connection with a group or master policy, of same date and con- 
ferring same benefits and rights, copy of which is attached hereto as Exhibit A, 
as it then existed, defendant issued to Bennie Byrd the certificate or policy, copy 
of which is attached hereto as Exhibit B, and made a part hereof, that she was 
his wife and the beneficiary named in said certificate; that, though on its face 
said policy or certificate indicates ‘certain employees of Thomaston Cotton Mills, 
it has application to Peerless Cotton Mills, owned by the same company, this 
form being used as a matter of convenience in issuance of policies to several 
milling plants of said company. She avers further that on or about August 1, 
1927, while said policy or certificate was in force, and Bennie Byrd was an em- 
ployee of Peerless Cotton Mills, of Thomaston, Georgia, and under the age of 
sixty years, the said Bennie Byrd became totally disabled within the disability 
clause of said policy or certificate in that he sustained, while at and in the line 
and scope of his said work, a permanent injury to one of his wrists or hands, 
which then and continuously until his death incapacitated him for the work in 
which he was engaged or such as he was qualified to do, for wage and profit, in 
that he could not carry on same without the use of the said injured member and 
the injury prevented the efficient use thereof, being of a nature that use thereof 
in such work would aggravate said injury and cause severe pain, being to such 
an extent as to incapacitate him for the work; that he died on or about July 9 
1929, and that no part of said insurance has been paid. She avers further that 
defendant has failed, on demand from her, to furnish blanks for her to use in 
making proof of this claim, has refused payment of said policy through letter of 
February 17, 1931, with words as follows: 


“Inasmuch as our investigation discloses quite definitely that the deceased 
performed active service for compensation or pay quite some time after August 
1927, we cannot consider the claim. Plaintiff, therefore, brings this suit without 
making to defendant a formal proof of her claim.” 


Count 5 is the same as count 4, except that it contains the added averment, 
after the words “that he died on or about July 9, 1929 and that no part of said 
insurance has been paid,” as follows: “She avers further that the disability option 
rights in said policy given to Bennie Byrd were not exercised by him and she, as 
beneficiary in said policy, exercises same, selecting first option right, to-wit: Full 
amount.” 

Count 6 is as follows: “The plaintiff claims of the defendant the sum of one 
thousand dollars as damages for, to-wit: That she was the wife of Bennie Byrd 
at the time of his death and survived him as his widow; that he died on or 
about July 9, 1929, a resident and citizen of Georgia; that subdivision (1) of 
section 3931 Code of Georgia of force at that time reads : Upon the death of the 
husband, without lineal descendants, the wife is his sole heir, and upon the pay- 
ment of his debts, if any, may take possession of his estate without administration. 
That he did not have any children nor lineal descendants; that he did not leave 
any property, other than one thousand dollar claim against defendant company, as 
hereafter shown; that he died intestate; that there has been no administration on 
his estate; that there are no outstanding debts against his estate, she having paid 
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such as existed. She avers further that Section 3964 of the Code of Georgia of 
force at the time of the death of Bennie Byrd reads: ‘Nothing in this article 
shall be construed to authorize and require the ordinary to vest the administration 
in the county administrator, or any other person, where the heirs, distributees or 
legatees prefer to settle without administration.’ And she avers that she desires 
and has elected to settle the estate of her deceased husband without administra- 
tion, and she, as his widow, makes this claim against defendant on facts as fol- 
inns. = * F" 

The remainder of this count is a copy of count 5. 

Count 7 contains the same preliminary averments as count 6, quoted last 
above. The remainder of this count is a copy of count 4. 

Pertinent provisions of the policy are as follows: 

“If any employee, before attaining the age of sixty years and while insured 
hereunder, becomes totally disabled and presumably will thereafter during life be 
unable to engage in any occupation or employment for wage or profit, or shall 
meet with the entire and irrecoverable loss of the sight of both eyes or of the 
use of both hands or both feet or of one hand and one foot, such employee shall 
be deemed to be totally and permanently disabled. Upon receipt at the Home 
Office of the Company, during the contiunance of insurance on such employee, of 
satisfactory evidence of such disability, the Company will pay the amount of 
insurance in force upon such life at the time such disability commenced, in lieu 
of all other benefits provided for on such life under this policy, by that one 
of the following optional methods that shall be designated and requested.” 

“First: Payment to the disabled employee in one sum. 

“Second: Payment in instalments to the disabled employee. The instalments 
shall be payable monthly, quarterly, semi-annually or annually, and shall cover a 
period of five, ten, fifteen or twenty years, the first payment to be made im- 
mediately. Any instalments remaining unpaid at the death of such disabled em- 
ployee shall be payable as they become due to the duly designated death bene- 
ficiary, who shall have the right to commute such remaining instalments into one 
sum on the basis of interest at three and one-half per cent. (3%4) per annum. 

“Third: Payment to the disabled employee of instalments of any fixed amount 
elected until the amount of insurance with interest thereon at three and one-half 
per cent. (3%4%) per annum is exhausted. Instalments may be payable monthly, 
quarterly, semi-annually or annually. At the death of the employee the balance of 
the fund will be paid in one sum to the duly designated death beneficiary. 

“Fourth: Annual payment to the disabled employee of interest at the rate of 
three and one-half per cent. (314%) .per annum upon the amount of insurance, 
and payment of this amount of insurance at the death of the disabled employee 
to the duly designated death beneficiary.” 

“It is a condition of this policy that the Company shall be permitted to 
examine any disabled employee insured hereunder at any time before such em- 
ployee is admitted by the Company to be totally and permanently disabled.” 

The certificate contained the following provisions: 

“Any sum payable as a death claim or permanent and total disability claim 
shall be paid by that one of the following optional methods as shall be designated 
and requested. 

“1. Full sum. 

“2. Instalments over 5, 10, 15 or 20 year period. 

“3. Payment of instalments of any fixed amount until the amount of insur- 
ance with interest thereon at 314% has been exhausted. These instalments may 
be monthly, quarterly, semi-annually or annually, as elected. 

“In event of a permanent and total disability claim being settled under option 
number 2 or 3, any balance remaining unpaid at death of disabled employee shall 
be payable in one sum or in instalments, as they become due, to the designated 
death beneficiary. 


‘ “A further settlement option in event of permanent and total disability is as 
ollows: 


“Payment of interest at 314% upon the amount of insurance to disabled 
employee and the principal sum at death to his designated death beneficiary.” 
Chas. F. Douglass, of Anniston, for appellant. 
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London, Yancey & Brower, and Whit Windham, all of Birmingham, for ap- 
pellee. 

BrIcKEN, Presiding Judge. 

This appeal is from a nonsuit by appellant in the court below superinduced 
by an adverse ruling sustaining appellee’s demurrers to her amended complaint, 
consisting of counts 4, 5, 6, and 7. 

Section 9479 of the Code abolishes the general demurrer, requires a demurrer 
to specify the defect, and provides that no objection can be taken which is not 
distinctly stated in the demurrer. Demurrers numbered 1, 11, and 14 are general 
demurrers within the purview of this statute, under the decisions of the Supreme 
Court (Alabama State Land Company v. Slaton, 120 Ala. 259, 24 So. 720; Denson 
v. Caddell, 201 Ala. 194, 77 So. 720; Donegan v. Wood, 49 Ala. 242, 20 Am. Rep. 
275; Courts et al. v. Happle et al., 49 Ala. 254; Brewer v. Watson, 65 Ala. 88; 
Cook v. Rome Brick Company, 98 Ala. 409, 12 So. 918), and need not, therefore, 
be further considered. 

[1] The demurrers raise the question of plaintiff’s right, as the designated 
beneficiary in the certificate, to maintain the action set forth in counts 4 and 5. 
Appellant insists that the plaintiff, as such beneficiary, can maintain the action 
declared on in the fourth count, and further, that as such beneficiary of the options 
referred to in count 5, she, as such beneficiary, is entitled to exercise such options 
and to maintain the action there declared upon. These two counts are not pre- 
dicated upon a life policy maturing at death and by death, but are based upon a 
total disability. By the terms of Exhibit A to the counts, following total disability, 
the appellee was obligated to pay “the disabled employee” but not the designated 
beneficiary, and such payment when made was “in lieu of all other benefits pro- 
vided for on such life.” The contract further provided: “The amount of insurance 
payable at the death of an employee shall be paid to the death beneficiary.” It 
seems clear, therefore, that the beneficiary, as such, could not, merely because she 
is designated as death beneficiary, recover sums due, not because of death, but 
solely because of a prior total disability and payable not to beneficiary, but to the 
insured himself. 


[2, 3] In counts 6 and 7, plaintiff predicates a recovery upon the averment 
that she is the widow of the deceased insured, who left no lineal descendants, 
whose debts have been paid, and upon whose estate there has been no administra- 
tion, and that she is therefore entitled to recover sums payable to the insured for 
his total disability, and to exercise the options mentioned in the contract which 
the insured failed to exercise. As a basis for such right, the complaint copies the 
statutes of Georgia (where both the plaintiff and the insured then lived). The 
Georgia statutes are sufficiently pleaded under decisions of the Supreme Court. 
Cubbedge v. Napier, 62 Ala. 518; Dawson v. Dawson, 224 Ala. 13, 138 So. 414. 
The question as to who is a proper party plaintiff in the courts of Alabama, the 
forum, is determined by the law of Alabama. 47 Corpus Juris 17, 18. The specific 
inquiry then is, May a sole heir of an estate, owing no debts, and without any 
administration thereon, sue in his or her name in Alabama, to recover money on 
a contract payable to the deceased? 

[4, 5] Appellant insists that by virtue of section 7925 of the Code, such suit 
can be maintained; but that exemption statute was and is without application to 
plaintiff or the estate of the decedent, since she and he were both residents of 
Georgia; nor are we advised that Georgia has a similar statute, hence we cannot 
know that this suit involves any exempt property. Appellant further insists she 
is the beneficial owner within the meaning of section 5699 of the Code, and hence 
can sue upon an insurance policy as was held in Union Ins. Soc. vy. Sudduth, 212 
Ala. 649, 103 So. 845. This question has been before the courts of this state man) 
times. In Fretwell v. McLemore, 52 Ala. 124, Chief Justice Brickell considered 
many previous cases, and quoted the observation of Chilton, J., in Vanderveer v. 
Alston, 16 Ala. 494: “In case of a sole distributee, the claims of creditors aside, 
I see no principle of public policy requiring the party to push the property through 
the diminishing process of administration.” Sullivan v. Lawler, 72 Ala. 68, was 
a bill in equity, and recognized the general rule that ordinarily the heirs or dis- 
tributees, in the absence of an administrator and in the absence of special circum- 
stances, cannot maintain suits for the collection of personal assets. Wood v. 
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Cosby, 76 Ala. 557, held, in the absence of a personal representative, a sole lega- 
tee should not sue on a note due decedent, in the absence of proof as to due debts: 
thus impliedly holding that with such proof present the suit could be maintained, 
as was permitted in Carter v. Owens, 41 Ala. 217, following a division and allot- 
ment among the distributees. Cooper v. Davison, 86 Ala. 367, 5 So. 650, and 
Wright v. Robinson, 94 Ala. 479, 10 So. 319, recognized the rights of the heir to 
file a bill to foreclose a mortgage due the decedent when there were no debts and 
no administration. McGhee v. Alexander, 104 Ala. 116, 16 So. 148, upheld the 
right of the surviving husband and children of a Georgia resident to file a bill in 
equity in Alabama to enforce a vendor’s lien, and to like effect in Mancill v. 
Thomas, 216 Ala. 623, 114 So. 223. Teal v. Chancellor, 117 Ala. 612, 23 So. 651, 
permitted one distributee to sue another in equity, without administration, when 
the estate owed no debts. Davenport v. Brooks, 92 Ala. 627, 9 So. 153, held the 
distributees could not maintain detinue for two reasons; the second being: “Their 
claim merely as distributees should be asserted through administration.” In Woo- 
ten vy. Steele, 98 Ala. 252, 13 So. 563, the Supreme Court said: “The rule is that 
the legal title of a decedent to personal property vests in the administrator, and 
the administrator alone can sue. This rule prevails for the purposes of admin- 
istration. When there is no necessity for an administration, or where there has 
been a complete administration and final settlement, the rule does not apply.” And 
in Mobile Temperance Hall Ass’n v. Holmes, 189 Ala. 271, 65 So. 1020, 1024, it 
is said: “We might add, however, that although the funds here in controversy be 
personalty, yet it is not in every such case that administration is necessary.” 

The sole beneficiary of a suit prosecuted by an administrator, can settle the 
same out of court, and bind the administrator. Kennedy v. Davis, 171 Ala. 609, 
55 So. 104, Ann. Cas. 1913B, 225. 

It thus appears that the obligation of the defendant to pay insured for a total 
and permanent disability, never having been discharged, may be enforced by his 
personal representative, and if there be no administration upon his estate, and the 
estate owes no debts, the obligation may be enforced by his widow under the 
facts alleged and under the statutes of the state of Georgia, who is thereby made 
“his sole heir,” and, as such, entitled to “take possession of his estate without ad- 
ministration.” 

[6] Neither of these counts aver nor show a compliance by the plaintiff or 
the insured with conditions precedent, as that notice was given as required by the 
policy, or evidence of disability furnished, or proof furnished during the con- 
tinuance of the insurance. The necessity for so alleging was obviated by the 
averred refusal of the defendant to pay for a reason entirely apart from any 
failure to furnish such proof. Maryland Cas. Co. v. Terry, 24 Ala. App. 172, 133 
So. 303, and authorities cited. 

[7] Appellee then insists it is not averred that the insured exercised any of 
the options provided in the policy as to the mode, amount, and time of payments, 
and, in effect,.urges that since the insured failed to exercise such option, no one 
else can exercise the same, and hence its obligation to pay be never enforced. We 
think it clear that the owner of the obligation can exercise such options. See 
Couch on Insurance, vol. 3, §§ 643, 644; vol. 2, § 344. 

[8] Appellee also insists that to permit a recovery by this plaintiff upon proof 
of the absence of debts owing by the estate might subject the appellee to a double 
liability, in that some unknown creditor of the estate might hereafter qualify as 
administrator, and, not being bound by this action, might also sue the appellee. 
That such a possibility exists is undeniable; but it results from the law as here- 
tofore declared by the courts of this state, and any remedy for such a situation 
must come from the lawmaking power of the state. 

[9] The last insistence of appellee to be noted herein is that neither count 
avers that the policy was in force and effect at the time of the insured’s death. 
Sufficient to say that if in force and effect at the time the alleged total and per- 
manent disability was suffered, the cause of action arose, and no demurrer takes 
the point that the complaint does not sufficiently aver the policy was then in force 
and effect. 

Reversed and remanded. 
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ALL STATES LIFE INS CO. v. TILLMAN. 1 Div. 737. 
Supreme Court of Alabama. Jan. 19, 1933. 
Rehearing Denied March 9, 1933. 
146 Southern Reporter 393. 
1. INSURANCE. 
Deduction from employee’s salary retained by employer as payment for group 
insurance is payment to insurer as regards employee. 


(For other cases, see Insurance, Dec. Dig. § 360[4].) 
2. INSURANCE. 


Group policy must be construed as liberal blanket contract for protection of in- 
sured employee. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Employee’s rights under group policy would not be affected by failure of cer- 
tificate, evidencing his inclusion in policy, to reach him. 

(For other cases, see Insurance, Dec. Dig. § 134[1].) 

4. INSURANCE. 

State’s re-employment of former employee who resumed payments to state on 
group insurance continued his insurance in force notwithstanding insurer had no 
notice of re-employment, and had not received premiums covering employee. 

Facts disclosed that state’s employee ceased employment in February, 

1931, thereby revoking his group insurance; that he re-entered employ of 
the state in August, 1931, and thereupon resumed payment of his monthly 
premiums by way of deductions from his salary; that insurer had no no- 
tice of such re-employment, and no new certificate was issued to him; that 
monthly premiums paid by the state did not include the premiums for him, 
and that he filed no new “authorization card.” 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

Appeal from Circuit Court, Mobile County; C. A. Grayson, Judge. 

Action on a policy of life insurance by Leona Tillman against the All States 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Harry T. Smith & Caffey, of Mobile, for appellant. 

Outlaw & Seale, of Mobile, for appellee. 

BouLpIN, Justice. 

The action is upon a group policy of life insurance issued by appellant to the 
state of Alabama, insuring the lives of state employees. 

J. R. Tillman, an employee of the state, in full compliance with the plan of in- 
surance, signed an authorization card for the required deduction from his salary 
as his monthly contribution to premium for group insurance; the individual certi- 
ficate was issued to him as per contract; and, without question, he continued to be 
an insured employee until February, 1931, when he ceased to be an employee of 
the state. The insurer had notice of this fact, and thereupon marked his card can- 
celed of March 1, 1931. He re-entered the employ of the state in August, 1931, and 
thereupon resumed payment of his monthly premiums by way of deductions from 
his salary from month to month, and so continued until his death in November, 
1931. 

But no report was made to the insurer that the insured had re-entered the em- 
ploy of the state, no new card was filed, no new certificate issued to him, and, as we 
understand the testimony, the monthly premiums paid by the employer did not in- 
clude the premiums for such coverage; the insurer had no knowledge of the re- 
employment, or of the renewed deductions from his salary, until after the death ot 
the insured. So far as its records go, he ceased to be of the insured group trom 
and after March 1, 1931. 

Was the employee insured under the group policy at the date of his death? 

[1] It is quite well settled by our decisions that the payment by the employee 
of his monthly premium through a deduction from his monthly salary by his 
employer, who, by prearrangement, is to retain the same, and make payment ot 
monthly premiums on the group policy, is payment to the insurer so far as such 
employee is concerned. 
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The entire plan of insurance enables the insurer to do business with one party 
in this regard, and provision is made in the policy before us by which the em- 
ployer and the insured shall keep check of the employees who are insured from 
time to time, and of the payment of their premiums. The insurer issues no receipt 
to the insured employee for premium paid; he is provided with no means of 
knowledge as to the business operations between the employer and insurer; and, 
having fully performed by continuing in the employment, and paying his contri- 
bution to the premium in the manner devised in this scheme of insurance, he must 
be considered of the group covered by the policy. Pacific Mut. Life Ins. Co. v. 
Watson, 223 Ala. 571, 137 So. 414; Atkinson v. Travelers’ Ins. Co. of Hartford, 
202 Ala. 226, 80 So. 48; Continental Casualty Co. v. Vines, 201 Ala. 486, 78 So. 
392. 

But, admittedly, the initial employment in this case terminated. By express 
terms of the policy the insurance ends with the employment. © Indeed, the 
coverage of the policy, in the nature of it, extends only to employees. 

Appellant insists that the insurance on the life of this employee terminated 
March 1, 1931; that, upon re-employment by the state, his status was the same as 
a new employee; that in such cases a new application card must be filed, and a 
new individual certificate issued to him; and, hence, not being one of the insured 
after his re-employment, the collection of premiums by the state was wholly 
without authority, and not binding on the insuurer, unless and until such facts 
became known to and approved by the insurer by acceptance of the premium or 
otherwise. 

In the solution of this, the vital question in the case, a rather full synopsis of 
the contract is first set out. 

The group policy issued to the state of Alabama June 1, 1929, was on the 
one-year renewable plan; renewable at the option of the state by continuing to 
pay premiums, That it continued in force until the death of the insured employee 
here involved is not in doubt. 

The group policy stipulated that, “in consideration of the application of the 
employer, an advance premium (naming the amount) and of such further pre- 
miums as are provided for herein,” the insurer “agrees to pay, subject to the 
terms and conditions of this policy, the amount determined by the Plan of Insur- 
ance hereinafter contained, immediately upon receipt of due proof of the death 
of any employee of the State of Alabama.” (Italics supplied.) 

The “plan of insurance,” as to the amount of insurance to each employee, 
and the monthly premium rate, need not be set out, as no question thereon is 
involved. Pertinent provisions of the “plan of insurance” are: 

“The amount of insurance on any Employee insured hereunder, and the date 
on which said insurance shall become effective, shall be determined as follows: 
* * x 

“Persons now insured as of June 1, 1929, are as shown on list hereto at- 
tached, marked Exhibit ‘A,’ and made a part hereof. Employees not now insured 
may become insured by signing authorization cards in the form shown by author- 
ization card attached hereto, marked Exhibit ‘B,’ and made a part hereof, pro- 
vided such cards are signed during the months of June and July, 1929. Present 
employees, not now insured may become insured after August 1, 1929, by signing 
proof of health satisfactory to the company. Persons employed by the state sub- 
sequent to June 1, 1929, may become insured by signing authorization cards, in 
the form hereinabove set forth, without proof of health during the thirty days 
following the first sixty days of employment, and thereafter by proof of health 
during the thirty days following the first sixty days of employment, and there- 
after by proof of health satisfactory to the company. 

“In no event shall any insurance on any particular employee be effective until 
or unless the monthly premium herein provided for shall have been paid to the 
company.” 

Then follow these stipulations : 


“Employees Insured—Employees are automatically insured in accordance with 
the terms of the plan of insurance above, subject to the terms of this policy. 
“The employer shail furnish the company with the names of all employees as 
they become eligible for insurance hereunder, with the information as to each, 
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necessary to determine the age, the amount of insurance, and the effective date of 
the insurance. 

“Unintentional neglect on the part of the employer to furnish the name of 
any employee eligible for insurance hereunder shall not invalidate the insurance 
on the life of such employee. 

“Termination of Insurance—The insurance on any Employee shall cease upon 
the termination of his employment, except as hereinafter provided. If an Employee 
is disabled, given leave of absence, or temporarily laid off, the employment need 
not be considered terminated, provided the insurance is continued on all absent 
employees under like conditions. 

“The employer shall notify the company of all employees whose employment 
shall terminate and also the dates of the termination of their employment. 

“Premiums—All premiums are payable in advance at the home office of the 
company, but may be paid to an authorized agent of the company upon delivery 
of a receipt signed by the president or secretary, and countersigned by said 
agent. If any premium shall not be paid when due, this policy shall terminate 
except as hereinafter provided. 

“In addition to the advance premiums there shall be due: 

“1. To the company— 

“(a) The balance, if any, of the first premium as determined by the amount 
of insurance on the employees initially insured hereunder such balance to be due 
when determined. 

“(b) A prorata premium for any additional or increased insurance, computed 
to the next date on which premium shall be due, following the date such insur- 
ance is effective. 

“2. To the employer— 

“A refund of any unearned premium paid for any employee insured here- 
under, whose insurance has terminated for any reason, other than death or per- 
manent and total disability. 

“The company will issue debit and credit memoranda to the employer on 
account of new insurance issued and insurance increased and refunds for unearned 
premiums on insurance terminated. There will be an adjustment at the end of the 
policy year on account of such debit and credit memoranda. 

“Grace Period—Thirty-one days of grace will be allowed for the payment of 
every premium after the first, during which period the policy remains in force. 
x Ok Ok 

“Individual Certificate of Insurance and Conversion Privilege—The company 
will issue to the employer for delivery to each employee whose life is insured 
under this policy, an individual certificate setting forth a statement as to the 
insurance protection to which he is entitled and to whom payable, etc. * * * 

“Entire Contract—This policy, together with the application of the em- 
ployer, and the individual applications, if any, of the employees insured hereunder, 
shall constitute the entire contract between the parties hereto,” etc. 

The insured, Mr. Tilliman, signed an authorization card of date March 6, 
1930, saying: “I hereby authorize state of Alabama to deduct from my wages or 
salary the monthly contribution indicated below, until revoked by me, as _ the 
premium for group insurance.” 

This card, showing the date of employment as March 1, 1928, had on the 
back a certificate of good health signed by the employee. 

It will be noted that no proof of good health was required for insurance to 
begin on his re-employment, treating him as a new employee. 

The individual certificate, issued April 1, 1930, was as follows: “This is to 
certify that under and subject to the terms and conditions of a group policy of 
insurance No. 104 G, issued and delivered to the state of Alabama by the All 
States Life Insurance Company, Montgomery, Alabama, the life of Joe R. Till- 
man is insured for the sum of one thousand dollars payable to”—and naming the 
beneficiarv 

Certain privileges of conversion, embodied in this certificate, are not here in- 
volved. 

A study of this contract as a whole discloses that it is modeled in the main, 
if not wholly, on group insurance contracts conforming to the insurance laws of 
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the state of New York. Consolidated Laws of New York, 1930, Insurance Law, 
chapter 30, § 101-b. 


[2] It must be construed as quite a liberal blanket contract, with numerous 
provisions inserted for the protection of the employee, the insured. 


[3] Thus this group policy defines what shall constitute the entire contract. 
It wholly omits the individual certificate to the employee as a part of the con- 
tract. While it is contemplated the employee shall have such certificate as evidence 
of his inclusion in the coverage of the group insurance, the certificate is issued 
to the employer, and the rights of the employee would not be affected, if it 
never reaches him. This is the logical construction of the contract, and the con- 
struction given like contracts in other jurisdictions. Seavers v. Metropolitan Life 
Ins. Co., 132 Mise. 719, 230 N. Y. S. 366; Hardie v. Metropolitan Life Ins. Co. 
(Mo. App.) 7 S.W.(2d) 746; Thull v. Equitable Life Assur. Soc., 40 Ohio App. 
486, 178 N. E. 850; Note 63 A. L. R. 1035. 


In defining the “entire contract” as above, we note it includes the “individual 
applications, if any, of the employees secured hereunder.” (Italics supplied.) This 
certainly indicates that employees may be insured without individual applications. 


The “plan of insurance,” it will be noted, provides that new employees may 
become insured by signing an “authorization card,” within a limited time after 
employment. Thereafter, proof of good health must be furnished. This is a 
manifest safeguard against old employees waiting until health fails, then coming 
in at will. 

The “authorization card,” copied above, is what the term imports; the 
authorization of a deduction from his salary by the state to the amount of his 
contribution to the premium from month to month. This signed card has none of 
the earmarks of an application. On the back of the same card is a distinct signed 
certificate of good health “as a basis for the company’s action in accepting the 
application.” Under the terms of the contract there is no occasion for filling this 
out by a new employee who has without delay. executed the “authorization card,” 


designed to protect his employer, as well as to put funds in his hands for the 
insurer, 


These features of the contract must be construed in connection with the 
clauses beginning “employees are automatically insured,” etc. 

Giving all these some field of operation favorable to the insured, we think, 
first, the “employer” not the “employee” is looked to for information touching 
the names of all those becoming eligible, the amount, and “effective date” of 
insurance. An effective date is contemplated without such data from the: employee 
in some cases. Some meaning must attach to the stipulation that “unintentional 


neglect” to furnish even the name of an eligible employee “shall not invalidate 
the insurance on the life of such employee.” 


[4] Dealing with the case in hand, this employee had become eligible by his 
re-employment. He had formerly executed an authorization card good until “re- 
voked” by him. When his former employment ended, there was no subject-matter 
for its operation. When he re-entered the employment, he and his employer 
manifestly treated it as unrevoked and still effective, and he proceeded to pay 
his premiums in the manner authorized until the date of his death. We are of 
opinion his insurance was then in force. 


We have examined the cases relied upon by appellant. None of them appear 
to deal with analogous facts, nor similar contracts. None hold that an employee 
within the coverage of the group policy, who is in actual employment, paying his 
premiums in the manner contemplated until death, is unprotected. 


_ It is said that, so far as the employer is concerned, this is a paternalistic form 
of insurance. Even so, in its modern development group policies have come tc 
embody quite liberal terms. Insurers have the distinct advantage of dealing, in 
course of operations under the policy, with one person; the employer to whom 
the policy is issued. The rules of law construing insurance contracts favorably to 
the insured, the employee, in this form of insurance, have all the basic reasons 
lor their application here. 
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On the undisputed evidence, we conclude plaintiff was entitled to recover. 
It follows, there was no error to reverse. 
Affirmed. 


Anderson, C. J., and Gardner and Foster, JJ., concur. 


HELTON v. SOVEREIGN CAMP, W. O. W. No. 4—2773. 
Supreme Court of Arkansas. Dec. 19, 1932. 
Rehearing Denied Feb. 6, 1933. 
56 Southwestern Reporter (2d) 180. 
INSURANCE. 

That, under certificate in force over 20 years and containing notation that 
payments were to cease after 20 years, insured could have been required to pay 
assessments and dues during time he remained member of lodge held consider- 
ation for surrender of certificate for paid-up certificate for smaller amount, 

Surrender of certificate containing such provisions for paid-up cer- 
tificate for smaller amount was supported by consideration, since notation 
was limited to the regular annual or monthly payments required for keep- 
ing the insurance in force which had no relation to any others that might 

be properly levied under the constitution and by-laws during the time in- 

sured remained a member of the lodge. 

(For other cases, see Insurance, Dec. Dig. § 801.) 

\ppeal from Circuit Court, Jefferson County; T. G. Parham, Judge. 

Action by H. P. Helton, administrator of the estate of Fannie S. Helton, de- 
ceased, against the Sovereign Camp, Woodmen of the World. From the judg- 
ment, plaintiff appeals. 

Affirmed. 


MUTUAL LIFE INS. CO. OF NEW YORK v. MARSH. No. 4—2804. 
Supreme Court of Arkansas. Jan. 23, 1933. 
56 Southwestern Reporter (2d) 433. 
2. INSURANCE. 

Insured, traveling drug salesman, wholly disabled from pursuing such occu- 
pation, held “totally disabled” within disability clause of policy, though elected as 
circuit clerk, where unable to perform substantial duties of the office in usual and 
customary way. 

Insured was totally and permanently disabled within policy, since of- 
fice of circuit clerk, under facts of case, did not come within term “gain- 

ful occupation” as used in the clause, where it appeared that as result of 

injury his right arm was totally paralyzed, his right leg because of frac- 

tures had become shorter, and its function impaired 75 percent.; that at 
intervals of about 60 days sinus developed in upper part of leg, causing 
insured to run high temperature and requiring his confinement in bed for 
about two weeks; that his physical condition was permanent, though his 
mental powers were unaffected; that insured was not able to do any phys- 
ical work in connection with office of circuit clerk, which required con- 
siderable amount of physical labor; that office was conducted by means 

of deputies and was on fee basis; that in addition to salaries paid to de- 

puties, insured received substantial sum from time he went into office un- 

til date of trial; and that with exception of signing his name, he was un- 

able to do anything of substantial nature in office. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

In action on disability clause of policy, where insurer did not repudiate con- 
tract, but contended merely that insured was no longer entitled to monthly bene- 
fits thereunder, insured held not entitled to recover present value of benefits pay- 
able monthly during insured’s life expectancy, but merely benefits matured at 
commencement of suit. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

4. INSURANCE. 


Where insured suing on disability clause of life policy recovered less than 
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he sued for, insured held not entitled to allowance of attorney’s fee (Crawford 
& Moses’ Dig. § 6155). 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Nevada County; Dexter Bush, Judge. 

Action by Clarence Marsh against the Mutual Life Insurance Company of 
New York. From a judgment in favor of plaintiff, defendant appeals. 

Modified, and, as modified, affirmed, without prejudice. 

See, also, 185 Ark. 332, 47 S.W.(2d) 585. 

Frederick L. Allen, of New York City, and Rose, Hemingway, Cantrell & 
Loughborough, of Little Rock, for appellant. 

Martin & Martin, of Little Rock, for appellee. 

BuTLeER, J. 

Action by appellee for total disability under the provisions of a policy issued 
by rs Judgment in the court below, from which is this appeal. 

[1] 1. The appellant, Mutual Life Insurance Company, is a foreign corpora- 
tion with its domicile in the state of New York, and the appellee is a citizen of 
this state. The amount sued for was $3,000 and attorney’s fee. It is the conten- 
tion of the appellant that the prayer for attorney’s fee made the amount sued for 
more than $3,000, exclusive of interest and costs, within the meaning of the fed- 
eral statute (Jud. Code §§ 24(1), 28, 28 USCA §§ 41(1), 71), and on that theory, 
in apt time, filed its petition for removal of the cause to the United States Dis- 
trict Court in the proper district. The court overruled that motion, and this ac- 
tion of the court is the first assignment of error urged upon our attention. 

Counsel for appellant has cited a number of cases which support their view, 

ut this court has recently had the identical question before it in the case of Mis- 

souri State Life Ins. Co. v. Johnson, 54 S.W.(2d) 407, November 14, 1932, and 
ruled against the contention here made. On the authority of that case we hold 
that the assignment urged is not well taken. 

{2} 2. That portion of the policy involving the question of disability and the 
rights and duties of the parties in respect thereto, is that upon due proof to the 
company by insured “that he has become totally and permanently disabled by 
bodily injury or disease so that he is, and will be, permanently, continuously and 
wholly prevented thereby from performing any work for compensation, gain or 
profit, and from following any gainful occupation” that, during the continuance of 
the disability and after proof made, the payment of premiums accruing there- 
after will be waived by the insurer and it will pay to the insured a monthly in- 
come of $10 for each $1,000 of the face value of the policy, the first premium be- 
ing due on receipt of said proof and subsequent payment on the first day of each 
calendar month thereafter; that after proof had been made and accepted the in- 
sured nevertheless was required, no oftener than once a year on demand of the 
insurer, to furnish proof of the continuance of the disability, and the right was re- 
served, if it should appear to the insurer that the insured had become and was able 
“to perform any work or follow any occupation whatever for gain or profit, no fur- 
ther premium shall be waived and no further income shall be paid.” 


The policy was for $2,000, issued on January 18, 1922; the premiums were 
regularly paid on or before their due date; and it was in full force and effect on 
July 28, 1926, the date of appellee’s injuries. Thereafter, appellee made claim 
and furnished due proof of total and permanent disability occasioned by his in- 
juries; the claim was allowed, and the insurer made the disability benefit pay- 
ments of $20 per month to the insured regularly until and for the month of De- 
cember, 1930. Ascertaining that the insured had been elected to the office of cir- 
cuit clerk of Nevada county and was inducted into office on January 1, 1931, the 
insurer declined to make any further payments on the ground that the insured 
was no longer permanently disabled within the meaning of the policy, but was 
able to work and engage in a gainful occupation. 

At the time of the injuries received by the appellee, he was a traveling sales- 
man for a drug company. As a result of his injuries his right arm is totally 
paralyzed, his right leg, because of fractures it sustained, has become shorter, and 
ts function impaired so that he uses it with pain and difficulty, and it is not more 
than 25 per cent. efficient. At the time of the trial of this cause and before, at 
intervals of about sixty days, a sinus develops in the upper part of the leg, cause 
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ing appellee to run a high temperature, and requiring his confinement in bed for 
a period of about two weeks. It was necessary at these times that the sinus be 
opened to allow drainage. After the sinus is thoroughly drained he begins to 
feel better and can get around for a while until the sinus develops again. On the 
right heel there is a constant sinus which causes appellee discomfort. He is un- 
able to walk without the use of a cane, and is obliged to wear a shoe specially 
constructed to fit the right foot because of the shrinkage of the bone from the 
fracture. 


It is conceded that appellee’s physical condition is permanent and such as jis 
calculated to lessen his power of resistance, and to destroy his vitality. His men- 
tal powers have not been affected by his injury, and his mind is as it was before 
the date of the accident. In the summer preceding the election, he was able to, 
and did, conduct an active campaign for office; he went around the country in a 
car, having some one to drive for him, making the rounds with the other candidates 
and making frequent speeches to the voters, and was not seriously ill during the 
campaign. The appellee is not able to do any physical work in connection with 
his office, which requires a considerable amount of physical labor. The office is 
conducted by means of deputies. It is on a fee basis, and from the fees received 
the appellee pays for the deputies needed. : He is able to sign his name with his 
left hand, and spends the time sitting around the office giving it his general su- 
pervision. It appears that with the exception of signing his name the appellee is 
unable to do anything of a substantial nature in his office; and while he is able 
to go to the office daily, and usually to remain during office hours, some two or 
three times a week he is obliged to leave and go home about two o’clock because 
his injured leg requires rest. Although he conducts the office by deputies, he has 
received, in addition to the salaries paid to them, a substantial sum from the 
time he went into office until the date of the last trial in the court below. 


From these facts, which are undisputed, it is strongly insisted that a case 
arises where the injuries, though great, and the disabilities, though serious, do not 
bring them within the nature of such as were contemplated when the policy was 
issued, and counsel do not believe a single case can be found where a recovery 
under such conditions has been sanctioned. It must be conceded that this is a 
unique case, and it is to be doubted whether one similar in all circumstances has 
been before the courts. We do not agree, however, with the theory held by the 
appellant, for if we adopt it no case of total disability can arise except where not 
only the body is disabled, but the mind wrecked as well. No matter how serious- 
ly the body may be affected, there are those who because of some peculiar ability 
or because of some happy chance. are still able despite their handicap to escape 
from beggary and to earn a living. Cases are not infrequent where men have 
been stricken totally blind and yet have earned substantial incomes; some, with 
their bodies totally disabled, have been able to conduct a successful business from 
the bed in which they are continuously confined; others, because of fortuitous cir- 
cumstances, have been placed in a position where they were removed above want. 
These cases all arise, however, because of the possession of some extraordinary 
capacity or of some fortunate circumstance. Certainly, no cases of this character 
were in the minds of the insured or the insurer when the contract was entered into, 
but only the ordinary and usual events that would affect the ordinary person. 


In construing contracts such as the one now before us, it has always been in- 
sisted by the insurer that a strict and literal interpretation is required, and a few 
courts have adopted this view. The great majority, however, decline to do so on 
the theory that a fair intention of the parties is that the insured should receive in- 
demnity when he is so injured as would prevent him from carrying on any business 
which, without the injury, he is able to do or capable of engaging in. In the case 
of Industrial Mutual Indemnity Co. v. Hawkins, 94 Ark. 417, 127 S. W. 457, 458, 
29 L. R. A. (N. S.) 635, 21 Ann. Cas. 1029, the following rule was announced: “In 
the construction of all contracts the true object is to arrive at the intention of the 
parties; and, in order to do that, it is necessary to take into consideration the ob- 
ject and purpose of the parties in making the agreement. In construing such a 
provision as is involved in this policy, that meaning should be given to the language 
as will be consistent with the fair import of the words used, having reference to 
the object and purpose of the parties in making the contract. The contract sued 
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on is like any other insurance policy, and its provisions should therefore be con- 
strued most strongly against the insurer. As the language employed is that of the 
defendant, a construction will not be adopted which will defeat a recovery if it is 
susceptible of a meaning that will permit one.” 

In the instant case it is undisputed that practically none of the essential duties 
of the office of circuit clerk is performed by the appellee. He merely sits around 
as long as his injuries will permit, signing his name and filing a few papers. 

“This court has held that provisions in insurance policies for indemnity in case 
the insured is totally disabled from prosecuting his business do not require that he 
shall be absolutely helpless, but such a disability is meant which renders him un- 
able to perform all the substantial and material acts of his business or the execu- 
tion of them in the usual and customary way. * * * The object to be accomplished 
was to indemnify the insured for loss of time for being wholly disabled from pro- 
secuting his business. It has been well said that if the language used was to be 
construed literally, the insurer would be liable in no case unless the insured should 
lose his life or his mind. Of course, as long as he is in possession of his mental 
faculties, he is capable of transacting some part of his business; but as we have al- 
ready seen, he was not able to prosecute his business within the meaning of the 
policy unless he was able to do all the substantial acts necessary to be done in its 
prosecution. The very purpose of obtaining the policy was to indemnify him in 
case he should become disabled so that he could not carry on his business.” A®tna 
Life Ins. Co. v. Spencer, 182 Ark. 496, quoting from pages 500, 501, 32 S.W.(2d) 
310, 312. In that case Spencer, the insured, was engaged in the truck and produce 
business, and prior thereto had taught school and farmed. For several years he 
had suffered with sacroiliac arthritis and sciatic neuritis which had disabled him to 
some extent, but finally he became so disabled that he could do but little work. He 
could walk around, but was unable to do anything in his place of business except 
sit around a part of the day answering the telephone and advising with his sons as 
to the conduct of the business. The contract of insurance in that case was practi- 
cally the same as in the case at bar, and it was there held, under the rule stated, 
Spencer was entitled to recover. The rule announced was recognized in Missouri 
State Life Ins. Co. v. Snow, 185 Ark. 335, 47 S.W.(2d) 600, and in Travelers’ Pro- 
tective Ass’n v. Stephens, 185 Ark. 660, 49 S.W.(2d) 364. 

If the appellee had been circuit clerk at the time he was disabled, the fact that 
he could go to his office and sit around and sign his name would certainly not have 
precluded him from obtaining the benefits for which he had contracted and paid. 
We can see no difference in his having obtained this office after the disability than 
in the state of case supposed, and we do not think that an office such as that of 
circuit clerk was in the mind of the parties at the time of the contract, or under the 
facts in this case, that it comes within the term “gainful occupation.” It has no 
degree of permanence, and in this particular case appears to be, so far as the ap- 
pellee is concerned, a sinecure bestowed upon him perhaps because of his infirm- 
ities by an indulgent people. In any view of the case, since the appellee is not able 
to perform all of the substantial duties of the office in the usual and customary 
way, he is totally disabled within the rule announced in the case of Aitna Life Ins. 
Co. v. Spencer, supra, and as the facts are not in dispute the court properly direct- 
ed a verdict for the plaintiff. 

[3] 3. The court instructed the jury on the question of damages to the effect 
that if they found that the appellee was totally and permanently disabled within the 
meaning of the policy, they might return a verdict for a sum equal to the present 
value of the monthly benefits payable monthly during the period of appellee’s life 
expectancy. The appellant contends that this was error, and in this contention we 
agree. The general rule permitting recovery on the theory of anticipatory breach 
is stated in Richards on the Law of Insurance (4th Ed.) p. 580, § 342, as follows: 


_ “By the weight of authority, if the insurer renounces the continuing contract of 
insurance, upon his part, and unequivocally refuses in advance of its maturity to 
perform it, the insured may at his option take the insurer at his word. The insured 
is then relieved of the duty of further performance on his part, and may maintain 
an action at law for damages, before the specified date of expiration. * * * 


“Especially is the rule clear, where the insurer not only repudiates the contract 
by his declaration that he will not pay in future, but also violates a present obliga- 
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tion under the contract, by refusing to accept a premium when due. It would in- 
deed be a harsh doctrine that compelled the insured to struggle on paying premiums 
all his life or tendering premiums to an unfriendly insurance company, in constant 
apprehension of a lawsuit in place of an immediate cash payment, as his family’s 
inheritance upon his own decease. The insurer’s refusal to perform his promise 
however, must be distinct, unequivocal and absolute, and the reliance by the in. 
sured upon such renunciation must be equally clear to warrant his action for dam- 
ages before maturity of the contract, And if with knowledge of the facts the in- 
sured elects to continue with the contract, he cannot subsequently exercise a sec- 
ond and inconsistent election to treat it as abrogated.” 


The case of Roehm vy. Horst, 178 U. S. 1, 20 S. Ct. 780, 44 L. Ed. 953, cited in 
the text, is the leading case on that question, and supports the rule stated. There 
are many authorities holding in accordance with the rule announced in Roehm y. 
Horst which we deem it unnecessary to cite, since that rule was approved by this 
court in the case of Kirchman v. Tuffli Bros. Pig Iron & Coke Co., 92 Ark. 111, 122 
S. W. 239, 240, in the following language: “In the case of Roehm v. Horst, 91 F, 
345, 33 C. C. A. 550, it was ruled that a positive and absolute refusal to carry out 
the contract prior to the date of actual default amounted to a breach of the con- 
tract, and that after the renunciation of the agreement by the one party the other 
party should be at liberty to consider himself absolved from any further perform- 
ance of it, retaining his right to sue for any damage he has suffered from the 
breach of it. This case was affirmed by the Supreme Court of the United States in 
the case of Roehm vy. Horst, 178 U. S. 1, 20 S. Ct. 780, 44 L. Ed. 953, and we think 
correctly announces the rights of the parties under such circumstances.” 


In the instant case there was not a refusal to carry out the contract and a re- 
nunciation of the agreement, but in the course of the correspondence between the 
parties when default was first made in the payment, there was simply the conten- 
tion that under the existing facts the insured for the time being was no longer en- 
titled to the monthly benefits. Recognizing that there had been no repudiation of 
the contract, appellee paid the premium January 25, 1932, and testified that the pol- 
icy was still in effect, and in his complaint alleged that the contract had been put 
in force in January, 1922, and had remained in full force and effect thereafter and 
was in full force and effect at the time of the filing of the suit. The appellant in 
its answer expressly disavowed any repudiation, but affirmed the contract and 
merely contended that under its terms the appellee was not entitled to the monthly 
benefits. This makes this case unlike that of AZtna Life Ins. Co. v. Phifer, 160 Ark. 
98, 254 S. W. 335, 337, relied upon by appellee. In that case the plaintiff was allow- 
ed to recover the present value of the future benefit installments because the 
court found that there had been a total repudiation of the contract, in that the in- 
sured, by letter, had in express words denied liability on the claim that the policy 
had lapsed. The court said: “This letter evinced an intention on the part of ap- 
pellant not to be bound by the terms of the contract, and was equivalent to a re- 
nunciation thereof.” That case followed the rule in Roehm vy. Horst, supra. Since 
then, there have been a number of cases before the court where recovery was al- 
lowed for damages for anticipatory breach; the latest cases being Liberty Life Ins. 
Co. v. Olive, 180 Ark. 339, 21 S.W.(2d) 405; A&tna Life Ins. Co. v. Spencer, supra; 
Travelers’ Protective Ass'n v. Stephens, supra; National Life & Acc. Ins. Co. v. 
Whitfield (Ark.) 53 S.W.(2d) 10, Oct. 3, 1932; Atlas Life Ins. Co. of Tulsa v. 
Bolling (Ark.) 53 S.W.(2d) 1, Oct. 3, 1932. In all these cases it appears that dam- 
ages for anticipatory breach were allowed because of an unqualified renunciation 
of the contract. 

In the Whitfield Case, the case of Aitna Life Ins. Co. v. Phifer, supra, was re- 
ferred to as authority for the holding there made, and, in the Bolling Case the con- 
tract was repudiated on the allegation that it had been obtained through fraud. We 
have made diligent search and have been unable to find any case holding contrary 
to the rule announced in Richards on the Law of Insurance, expressly approved by 
this court in Kirchman y. Tuffli Bros. Pig Iron & Coke Co., supra, and followed in 
subsequent cases. 


[4] 4. Since the judgment must be modified and limited to the amount of the 
matured monthly benefits at the time of the filing of the suit, it follows that the 
attorney’s fee was improperly allowed by the court as the amount to be recovered 
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will not equal the amount sued for. Pacific Mutual Life Ins. Co. v. Carter, 92 
Ark. 378, 123 S. W. 384, 124 S. W. 764. It is therefore unnecessary for us to deter- 
mine here the contention that section 6155 of Crawford & Moses’ Digest regarding 
attorney's fees to be taxed as costs in certain cases does not apply in suits for dam- 
ages for anticipatory breach. 

The judgment of the trial court will be modified so as to eliminate the attor- 
ney’s fee and all sums in excess of the benefits matured at the time of the filing of 
the suit, with 6 per cent. interest perannum thereon, and, as modified, will be affirm- 
ed, without prejudice to the maintenance of further actions by the appellee upon the 
benefits now matured, or such as shall hereafter fall due. It is so ordered. 


CENTRAL STATES LIFE INS. CO. v. HALE. No. 4—2830. 
Supreme Court of Arkansas. Jan. 30, 1933. 
56 Southwestern Reporter (2d) 583. 
1. INSURANCE. 

Where accident resulting in death was subject of insurance, insurer’s liability 
on policy became fixed at moment of injury. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. 

Provisions regarding insurer’s waiver and payment of premiums did not 
exempt insurer from liability for -double indemnity where injury occurred before 
expiration of grace period for unpaid premiums, though death occurred there- 
after. 

Provisions relied upon as exempting insurer from double indemnity 
liability were, in substance, that the waiver of any premium payment be- 
cause of disability did not include premiums for double indemnity bene- 
fits, and that double indemnity contract should terminate when insurer paid 
premium for insured under any permanent disability clause and did not 
exempt insurer from payment of double indemnity benefit, because, stnce 
liability attached upon the happening of the accident which occurred at a 
time when the policy was in effect, it would be immaterial when death 
occurred, if it occurred within the 90-day period, and hence there was no 
premium to be paid or waived by the insurer, thus rendering such pro- 
visions immaterial. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from Circuit Court, Miller County; Dexter Bush, Judge. 

Suit by Mrs. Bessie E. Hale against the Central States Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Pratt P. Bacon, of Texarkana, and Mann & Mann, of Forrest City, for 
appellant. 

Shaver, Shaver & Williams, of Texarkana, for appellee. 

But er, J 


The appellant in this case admits liability for the face value of a certain 
policy of insurance, the obligation of which it assumed, but it denied liability 
under the double indemnity clause. From a judgment against this contention in 
the circuit court the appellant has prosecuted this appeal. 

The pertinent facts are undisputed and are these: The premiums were pay- 
able quarterly and the last premium before the date of the injury was due on 
October 19, 1931, with thirty-one days of grace in which to pay the same. The 
insured was fatally injured in the afternoon of the 19th day of November, 1931, 
and died on the 21st day of that month. She was so badly injured that she was 
rendered unconscious and remained in that state until her death. The premium 
falling due in October, 1931, was not paid, but the policy was still in force on 
the date of the accident by virtue of the thirty-one day grace period allowed for 
the payment of premiums, which period did not expire until the day following the 
accident, but did expire before the death of the insured. 

That part of the policy which the applicant insists exempts it from liability 
on the double indemnity benefit provides, among other things, that after the first 
year’s premiums have been paid and while the policy is in full force and effect, if 
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the insured, from any cause arising after the delivery of the policy, shall become 
permanently disabled so as not to be able to do any work of “compensable value,” 
upon receipt of proof the insurer shall waive the payment of any premium or 
premiums that might become payable thereafter “except premiums for double 
indemnity benefits”; and continuing, the policy further provided (referring to the 
double indemnity clause) : “This supplemental contract shall cease to be in force 
when the insured shall attain the age of 43 years, or when any premium provided 
for in the principal contract shall not be paid when due, or within the days of 
grace therein set forth, or when premiums on said principal contract shall cease 
to be payable, or when a premium shall be paid by the company for insured under 
any permanent disability clause attached to this policy.” The provisions in the 
foregoing clause of the policy which provide that the waiver of payment of any 
premium because of disability does not include premiums for double indemnity 
benefits, and the further provision that when a premium shall be paid by the 
company for the insured under any permanent disability clause, are the special 
provisions which it is claimed exempts the appellant from liability on the double 
indemnity feature of the policy in question. The supplemental contract called 
“Double Indemnity and Beneficiary Insurance” begins with the following state- 
ment: “In the event of the death of the insured by bodily injury effected ex- 
clusively by external, violent and accidental means and occurring within ninety 
days after such injury, the amount payable hereunder as above shall be double 
the face value of this policy.” 

In the eighth paragraph of disability clause No. 2 is the following provision: 
“This Supplemental Contract shall terminate and all benefits hereunder shall ter- 
minate upon the termination, forfeiture, cancellation, maturity or exchange of 
the policy first herein above described, and the company shall not be obliged to 
issue any similar contract in connection with any substituted policy which may 
thereafter be issued in exchange therefor.” 

[1, 2] The appellant insists that under the agreed facts and the stipulations in 
the policy, if “it had not been for the fact that the insured was permanently in- 
jured and the injury resulted in death, this policy would have lapsed for the 
non-payment of the premium because the insured did not die until after the lapse 
of the thirty-one day grace period,” and that since this is bound to be true no 
liability can attach for double indemnity benefits. We agree with the appellant in 
the statement above quoted, but are unable to assent to the conclusion that fol- 
lows. The reason is that the insured was permanently injured while the policy 
was in full force and effect. By paragraph No. 8 of the disability clause No. 2 
it was provided that the contract should terminate upon forfeiture of the policy. 
The policy had not forfeited when the accident occurred, and no premium was 
then in default, nor was it necessary that any be waived or paid before the day 
following the accident. It was the accident resulting in death that was the subject 
of the insurance and the liability became fixed at the moment of the injury. 

In AZtna Life Ins. Co. v. Phifer, 160 Ark. 98, 254 S. W. 335, the appellant 
contended that under a total disability clause liability did not begin until six 
months after final proof of the injury and disability, but we there held that 
liability attached when disability occurred. 

The facts in the case of Burkheiser v. Mutual Accident Association, ete. 
(C. C. A.) 61 F. 816, 817, 26 L. R. A. 112, were as follows: The insured, husband 
of plaintiff (appellant), was insured under a certain policy dated October 4, 
1890, against injury during the continuance of the policy through external, violent, 
and accidental means, and if death resulted from accident within ninety days a 
certain amount would be payable to the beneficiary. It was provided that if any 
member of the association should fail to remit to it the amount of any assess- 
ment made within thirty days from notice thereof he should cease to be a mem- 
ber. It was further provided for reinstatement of a member in default, but that 
any member so reinstated should not be entitled to any indemnity for injury sus- 
tained during the period he was in default. On the 15th day of December, 1890, the 
company levied an assessment upon its members payable on the 15th day of 
January, 1891, notice of which was given to Burkheiser on December 15, 1890. 
Under the terms of the policy he had thirty days from the 15th day of December 
to pay the assessment upon failure to pay which he would be in default and his 
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membership would cease. On December 20th the insured met with an accident 
within the terms of the policy from the sole effects of which he died on January 
23, 1891, which was after the thirty-day grace period had lapsed without having 
paid the assessment levied. 

On that state of case the District Court ruled that the company was not liable 
under the terms of the policy and directed a verdict in its favor. On appeal the 
Circuit Court of Appeals held that the trial court erred in its ruling, and in 
doing so said: “The correctness of the ruling is dependent upon the proper con- 
struction to be given to the contract of insurance in question. If liability for an 
accidental injury came to an end when Mr. Burkheiser, by reason of default in 
payment of the assessment, ceased to be a member of the association, the in- 
struction was correct. If, however, liability for an accident occurring during the 
membership in the association continued, notwithstanding the cessation of member- 
ship after the accident, then the instruction was wrong, and the court should 
have directed a verdict for the plaintiff. The policy insures against personal 
bodily injuries effected during the continuance of membership in this insurance 
through external, violent and accidental means. The language of the contract is 
plain and unambiguous. It was clearly designed to effect the object of the asso- 
ciation, which was to indemnify for injury sustained during membership. The 
consideration paid by the assured is for such protection. The injury which re- 
sulted in the death of Mr. Burkheiser occurred during such membership. The 
accidental injury was the cause; the death, the consequesce. The contract in- 
demnified against injury produced by accident as the operating cause, and occurring 
during membership. The contract with respect to liability of the company had 
relation to the time of the happening of the accident, not to the time of the final 
outcome of the injury, or to the time when liability should be discharged by pay- 
ment. The liability of the association became absolute upon the occurrence of the 
accident, the amount of indemnity and the person to whom it should be payable 
being contingent upon the character and result of the injury sustained; as to the 
plaintiff, contingent only upon the death of the assured within the stated time, 
It was not contingent upon continuation of membership, either within the letter 
or spirit of the contract. There was no obligation on the part of the assured to 
continue in membership after an injury, nor does his failure so to do result in 
forfeiture of indemnity for injuries theretofore received, or in discharge of lia- 
bility theretofore incurred.” 

In Railway Mail Association v. Dent (C. C. A.) 213 F. 981, 982, L. R. A. 
1915A, 314, where the association promised to pay the beneficiary a certain sum 
in case the insured “received injuries through external, violent, and accidental 
means, resulting in his death from such injuries within 120 days,” it was said: 
“The death was the result of the accident alone, and the accident happened before 
the amendment. The insurance was against accident, not death, as in an ordinary 
life policy. The subsequent death was relevant only as indicating the extent of 
the accidental injury. The cause of action against the association arose when the 
accident occurred, and was not subject to impairment by subsequent default of 
the insured in the conditions of continued membership. The insurance being in 
force at the time of accident, the right of the beneficiary would not have been 
affected by its lapse before the death ensued.” 

As liability attached upon the happening of the accident, which was the con- 
tingency insured against, and at a time when the policy was in effect, it would 
be immaterial when death resulted if it occurred within the ninety-day period, 
for the death was relevant only as indicating the extent of the accidental injury. 
There were no premiums to be waived or paid by the company. Therefore, the 
clauses in the policy relied on have no application, and the trial court was cor- 
rect in holding that the appellant was liable on the double indemnity clause and 
it was proper to include in the judgment a 12 per cent. penalty and reasonable 
attorney’s fees. 

The judgment of the trial court will, therefore, be affirmed. 
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SUPREME ROYAL CIRCLE OF FRIENDS OF THE WORLD jy. 
ANDERSON. No. 4—2846. 
Supreme Court of Arkansas. Feb. 6, 1933. 
56 Southwestern Reporter (2d) 762. 
INSURANCE. 
In action on fraternal benefit certificate, evidence held sufficient to sustain 
verdict that assessments had in fact been paid. 

Evidence disclosed that receipts were not given for assessments, but 
were noted on member’s premium receipt card; that search was made for 
insured’s card, but it was not found; that insured died January 18, 1931; 
that plaintiff caused letter to be written to endowment secretary to find 
out insured’s standing, in response to which was received a letter saying 
that she was O. K. through January, 1931; that the person who signed 
such letter kept the records of the order for the state. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

Appeal from Circuit Court, Phillips County; W. D. Davenport, Judge. 

Suit by Sue Ann Anderson against the Supreme Royal Circle of Friends of 
World. From the judgment for plaintiff, defendant appeals. 

Affirmed. 

John C. Sheffield, of Helena, for appellant. 

A. M. Coats, of Helena, for appellee. 


MISSOURI STATE LIFE INS. CO. v. KING. No. 4—2865. 
Supreme Court of Arkansas. Feb. 20, 1933. 
57 Southwestern Reporter (2d) 400. 
1. INSURANCE. ; 

As respects penalty and attorney’s fees under group disability policy providing 
insurer will pay benefits on its approval of insured’s proof of disability, insurer 
held not required to pay benefits on proof of disability without right to make 
additional investigation. 

“Disability” is not a fact like that of death, which either exists or 
does not exist. It may be, and frequently is, a question about which there 

is doubt, and concerning which insurer should have reasonable time to 

investigate. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

2. INSURANCE. 

As respects penalty and attorney’s fees, insurer’s investigation of insured’s 
disability and loss should be made expeditiously and in good faith. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

3. INSURANCE. 

Insurer’s denial of temporary disability under one policy held not denial of 
insured’s permanent disability under another policy, so as to authorize insured’s 
recovery of statutory penalty and attorney’s fees. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4. INSURANCE. 

Language of statute imposing penalty and attorney’s fees applies only when 
payment under policy is refused at time specified in policy therefor (Crawford 
& Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. INSURANCE. 

As respects penalty and attorney’s fees, under disability policy providing in- 
surer would pay benefits on its approval of proof of disability, approval was due 
when insurer, acting expeditiously, was afforded reasonable opportunity to in- 
vestigate proofs. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

6. INSURANCE. : ; 
Insured, submitting to examination by insurer’s physician and on same day 
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bringing suit under amended complaint for policy benefits, could not recover 
statutory penalty and attorney’s fees (Crawford & Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Pulaski County, Third Division; Marvin Harris, 
udge. 
} Suit by Rome King against the Missouri State Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed, and cause dismissed. 

Allen May, of St. Louis, Mo., and Rose, Hemingway, Cantrell & Lough- 
borough, of Little Rock, for appellant. 

Sam T. Poe and Tom Poe, both of Little Rock, for appellee. 

SMirH, Justice. 

Appellee was employed in the shops of the Missouri Pacific Railway Com- 
pany in North Little Rock, and by virtue of this employment had two certificates 
which had been issued to him under separate group insurance policies issued by 
appellant Missouri State Life Insurance Company to the railway employees. One 
of these certificates provided for a weekly indemnity in case of disability to 
perform the duties of the insured’s avocation of $15 per week, but not to 
exceed twenty-six weeks. The other certificate provided for the payment of 
$2,000 in the event the insured should, after six months’ disability, be found to be 
permanently disabled. 

Appellee, after making claim and proof of his disability, under the first-named 
certificate, filed suit on August 26, 1931, to recover on the first-mentioned cer- 
tificate providing for the payment of $15 per week. A physician representing the 
insurance company examined appellee, and certified that while he was affected 
with syphilis he was not disabled at that time, and upon this examination and 
report the company filed an answer denying liability. 

The insured’s disability continued, and on December 5, 1931, his attorney, 
residing in Little Rock, wrote the company the following letter: 

“In re: Rome King. G-2377, Missouri Pacific Railroad Company, Certificate No. 
1101. 


“Gentlemen: Rome King, the insured, has been totally and permanently dis- 


abled for six months, and we now make demand under the above policy and 
certificates. 


“Please advise immediately your intentions in this matter.” 


On December 10th the company answered and stated that the matter had been 
referred to their local attorney in Little: Rock for investigation and report, and 
on December 11th the local attorney referred to wrote the insured’s attorney say- 
ing that, in order to determine whether the insured was totally and permanently 
disabled, they would ask to have the insured examined by a physician, whose 
name was stated. No response being received, a second letter was written read- 
ing as follows: “Please let us have a response to our letter of recent date. If 
your client will submit to an immediate examination we will give you an early 
decision as to whether the company is liable for the payment of total and per- 
manent benefits.” 

In the meantime the company had furnished the insured’s attorney the blanks 
used in making proof of claims of this character, and on December 16th these 
blanks, properly filled out, were sent to the company, showing that the insured 
was then totally disabled, and had been so for a period of six months. 

On December 17th the insured’s attorney wrote the company’s attorney that 
it would be agreeable for the insured to be examined, provided a representative 
of the insured be permitted to be present at the examination, and provided also 
that a copy of the report be promptly furnished insured’s attorney. This letter 
was answered the day it was received, and the name of the physician selected for 


the examination, with his office address, was given. This letter concluded with 
the following statement: 


“Just as soon as he can furnish us his report of his findings, we will admit 
or deny liability for the total and permanent disability benefits. 
“In the meantime, please refrain from filing suit. We feel that we are en- 
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titled to a reasonable opportunity to pass upon the claim without being subjected 
to the statutory penalty and attorney’s fees.” ; 

This letter advised that arrangements for the examination to be made on 
December 18th had been perfected; but the insured did not report for the ex- 
amination until December 22d. On the day on which this examination was held 
the insured’s attorney wrote the company’s attorney as follows: 

“Claimant was examined at Trinity Hospital today, and we wish you would 
furnish us with a copy of the report as soon as it is received. 

“Please file your answer in this case as soon as possible, so it can be set 
down for trial.” 

On the same day on which this letter was written, to wit, December 22, 1931, 
an amendment was filed to the original complaint, in which the plaintiff alleged 
his permanent disability and prayed judgment, not only for the weekly disability 
benefits as was originally prayed, but for the face of the policy for permanent 
disability. 

The final report of the examining physician was mailed to the company’s 
attorney on December 26th, and a copy thereof transmitted to appellee’s attorney 
December 28, 1931. The letter transmitting this report reads as follows: “There 
is enclosed the original report which we have received from Trinity Hospital. In 
view of the findings, the company admits liability, and is willing to pay the sum 
of $2,000 with interest from the date the claim was filed. Kindly inform us if this 
is acceptable. If so, Mr. Broadaway will be instructed to deliver a draft to you 
at once.” 

This offer was not acceptable, and was not accepted, and the cause went to 
trial upon the records stated on the issue whether the insured was entitled to 
receive, in addition to the face of the policy and the interest thereon, the statutory 
penalty and the attorney’s fee on the $2,000 policy. It was not questioned that the 
insured was entitled to his weekly benefits at the time of the trial, together with 
the penalty and attorney’s fee in that case, and the judgment rendered in the 
insured’s favor for these items is not questioned and has been paid. 

Upon rendering judgment upon the amended complaint for the amount of 
the $2,000 policy, with the penalty and the attorney’s fee thereon, the court said: 
“It seems to me that this statute ought to be strictly construed as to this policy. 
Of course, being prepared by the defendant it ought to be construed more strongly 
against the defendant than the plaintiff. Under the terms of the policy as written 
it required the defendant to pay the insured whenever it receives due proof of 
loss. I think that that part of the policy was substantially complied with by the 
plaintiff when he sent in the proof of loss by the doctor’s certificate. There is 
nothing in the policy unless you give it a very liberal construction that wouid 
give the company any absolute right to require him to submit to an examination. 
I think under our statutes the plaintiff is entitled to the attorney fee and penalty 
if the insurance company fails to pay the claim within the time specified by the 
statute. I think now—according to the construction given to that statute in other 
cases that the attorney is entitled to his attorney fee and penalty.” 

{1] The declaration of law by the court that, under the terms of the policy 
as written, the company was required to pay when it received due proof of loss, 
without having the right to make additional investigation, presents the issue in the 
case, as there appears to be no substantial dispute in the testimony. 

The policy sued on contained no provision requiring the insured to submit 
to a physical examination at the hands of the insurer, but the undisputed testi- 
mony was to the effect that this practice was pursued in all cases, and had been 
followed in a number of cases in which the attorneys here appearing had repre- 
sented; the one the appellant insurance company, the other policyholders making 
claims for disability benefits against that company. 

The policies or certificates here sued on contained the following provision in 
regard to the time when the insurance should be paid: “If the employee shall fur- 
nish the company with due proof that * * * he * * * has become totally 
and permanently disabled by bodily injury or disease, and that he * * * is 
then, and will be at all times thereafter, wholly prevented thereby from engaging 
in any gainful occupation, * * * the company will immediately pay to the 
employee in full settlement of all obligations hereunder, the amount of the insur- 
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ance in force hereunder on the Employee at the time of the approval by the com- 
pany of the proofs as aforesaid. * * *” ; ’ 

Appellee insists that the sum for which he here sues was payable immediately 
upon the delivery of the proof of disability, as the proof furnished was made im 
conformity with the requirements in this behalf, and that he was not required to 
wait for any additional investigation to be made by the company, and that es- 
pecially was this true inasmuch as the company had filed an answer to the original 
complaint, before it was amended, denying liability for the weekly benefits for 
temporary disability. This answer had been filed upon the report of the company’s 
physician made some months before the original complaint was amended to em- 
brace and to sue for the permanent disability. 

We are not required to decide whether, in all cases or in any case, an insured 
is required to submit to an examination by the company physician; the policy 
not having imposed that requirement. But, here, whether required to do so or not, 
the insured had so agreed, and he appears to have been responsible for such 
delay as occurred in connection with his examination. 

[2] We are of the opinion, however, and do decide, that the proof of dis- 
ability furnished by the insured was not conclusive of that fact. The company had 
the right to make an investigation. Disability is not a fact, like that of death, 
which either exists or does not exist. It may be, and frequently is, a question 
about which there is a doubt, and if the company had the right to investigate this 
fact, it was of course entitled to a reasonable time within which to exercise the 
right. This investigation should be made expeditiously and in good faith, but the 
undisputed testimony shows both expedition and good faith. 

[3] Now, as we have said, we do not decide that the right to investigate 
embraced the right to subject the insured to a physical examination at the com- 
pany’s hands, but had that right not been conceded other means of investigation 
might have been employed. Nor do we think that the action of the insurer in 
denying liability under the weekly indemnity certificate is conclusive of the 
question here presented. The cases arose under different certificates of insurance, 
and the denial of the existence of liability some months previously would not be 
conclusive evidence that the same action would be later taken on the second cer- 
tificate. 

The insurer has paid a penalty and an attorney’s fee in the first case, and the 
second case must be disposed of on its own merits. When so considered, the 
undisputed facts are that, when the investigation was made, which we think the 
company had the right to make, it confessed liability and made tender of the 
full amount of the certificate to which the insured was entitled, and this was done 
without any delay on its part. 

[4-6] The language of our statute (Crawford & Moses’ Dig. § 6155) imposing 
a penalty and an attorney’s fee applies only when payment is refused at the time 
specified in the policy for the payment to be made, and our construction of the 
policy here sued on is that the payment was due, not upon the filing of the proof 
by the insured, but “at the time of the approval by the company of the proofs as 
aforesaid,” filed by the insured with the company. In this connection, we repeat 
that this approval was due when the company, acting expeditiously and in good 
faith, had been afforded a reasonable opportunity to investigate the proofs sub- 
mitted. The company had incurred the expense of an examination of the insured, 
and had done this with his consent. He had consented to this method of investi- 
gation, whether the company had the right to make this demand or not, and on 
the very day of the examination the complaint was amended to add the additional 
cause of action of a claim for judgment on the $2,000 certificate, with a penalty 
and an attorney’s fee for delay in making the payment. 

We think the statute allowing a penalty and an attorney’s fee should not be 
so construed as to allow a penalty and an attorney’s fee in this case, and the 
judgment must, therefore, be reversed. As the claim of the insured has been paid 


in full, less the penalty and attorney’s fee, the cause of action thereon is now 
dismissed. 
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SUPICA v. METROPOLITAN LIFE INS. CO. No. 31006. 
Supreme Court of Kansas. March 11, 1933. 
19 Pacific Reporter (2d) 465. 
1. INSURANCE. 

Payment to insurér’s soliciting and collecting agent of amount less than semi- 
annual premium unambiguously provided for does not keep life policy in force, 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 

2. INSURANCE. 

Agent representing insurer only for taking applications and collecting pre- 
miums could not waive life policy provision requiring semiannual payment of pre- 
iniums. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

Syllabus by the Court. 

1. Where an insurance policy provides in plain and unambiguous language that 
the premium on the policy shall be payable semiannually, the payment to a soliciting 
and collecting agent of the company of an amount less than the semiannual pre- 
mium provided in the policy does not operate to keep the policy in force. 

2. In a suit on an insurance policy, the record is examined, and it is held that 
the agent to whom a payment of part of a premium was made was not such an 
agent as had authority to waive any of the provisions of the policy. 

Appeal from District Court, Wyandotte County, Division No. 1; Edward L. 
Fischer, Judge. 

Action by Nick Supica against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed, with instructions. 

Edwin §S. McAnany, Maurice L. Alden, and Thomas M. Van Cleave, all of 
Kansas City, for appellant. 

J. Willard Haynes and §.,M. Terbovich, both of Kansas City, for appellee. 

SitH, Justice. 

This was an action to collect the amount of a life insurance policy. Judgment 
was for plaintiff. Defendant appeals. 

Mile Milinkovich carried a policy on his life in the defendant company. He 
died November 17, 1929. Nick Supica, his cousin, was the beneficiary. He also 
paid the premium. John Yuratovich, a field man for the company, did the collect- 
ing. The policy provided that the premium should be payable semiannually. One 
semiannual installment of $18.94 became due June 19, 1929. Supica claims that he 
met Yuratovich in the alley on July 8, 1929, and paid him $10 to apply on this pre- 
mium. The defendant denied that this payment was made on the policy in ques- 
tion, and claims that, even if it was, it did not operate to keep it in effect. The ar- 
gument of defendant is that, since the contract of insurance provided that the pre- 
mium should be paid semiannually, to permit the payment of any less than a semi- 
annual premium would be in effect making a new contract for the parties. The ar- 
gument of the plaintiff is that, when the company through its agent accepted and 
retained an amotint less than that necessary to make a semiannual payment, it was 
its duty to apply the amount received to keep the policy in effect for whatever time 
the amount received would pay for. 

The case was tried to a jury, which found that Supica paid the $10 on July 8, 
1929, that he told Yuratovich to apply it on the Milinkovich policy, and that the 
amount necessary for a quarterly payment was $9.66. The jury answered further 
special questions as follows: 

“6. Did M. Hetherington, clerk of defendant insurance company, in charge of 
addressing and mailing notices of premiums due, on August 2, 1929, duly mail on 
behalf of defendant company a printed notice under date of August 2, 1929, at New 
York to Mile Milinkovich, the person whose life was insured under the policy in 
suit, to the address of Mile Milinkovich, 80 North First Street, Kansas City, Kan- 
sas, that the premium thereon of $18.94 due June 19, 1929, was due and unpaid, and 
that defendant company intended at the expiration of thirty days from August 2, 
1929, to forfeit and cancel said policy for non-payment of said premium, subject, 
however, to any provisions contained in said policy which are intended under cer- 
tain conditions to prevent its forfeiture and cancellation? Answer: Yes. 
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“7. Did the defendant mail Milinkovich any notice of its intention to forfeit or 
cancel his policy after August 2, 1929? Answer: No. 

“8 Did Mile Milinkovich or Nick Supica or anyone for said Milinkovich, at 
any time pay the premium of $18.94, less a dividend of $4.42, or the sum of $14.52, 
due June 19, 1929, on the policy of insurance in question? Answer: No, but evi- 
dence showed $10.00 part payment.” 

The general verdict and judgment was for the full amount of the policy, less 
a loan that had been made on it. 

The defendant raised the contested point at every stage of the case, and makes 
several assignments of error, but the only question to be answered is the one to 
which reference has been made heretofore. 

[1] There is no contention but that the policy provided in clear and unambig- 
uous language that the premium should be paid semiannually. This amounts to a 
binding agreement on the part of the policyholder to pay semiannually. Does the 
receipt and retention by the company of an amount less than the semiannual pre~ 
mium operate to keep the policy in force for a length of time in the proportion 
that the amount paid bears to the amount due? 

The question may be treated under the fundamental rules relating to contracts. 
In Richards on Insurance (4th Ed.) the rule is stated as follows: “A court must 
not use its discretion to modify the conditions or provisions of the contract entered 
into by the parties in order to effectuate what it might consider a more equitable 
arrangement than that resulting from an enforcement of the strict terms of the 
policy.” 

C. J. lays down the rule as follows: “Where instead of payment of the entire 
premium at one time, provision is made in the contract of insurance or policy for 
payment in installments, annually, semi-annually, quarterly, monthly, or weekly, as 
the case may be, each installment must be paid when it falls due according to the 
terms of the contract in order to keep the policy in force, except where such pay- 
ment may have been excused or waived by the company.” 32 C. J. 1196 . 

Also: “In the absence of an agreement to the contrary, a partial payment of a 
premium due at a particular time is of no effect. So, where, under the terms of a 
premium note, the company is entitled to collect premiums so far as earned, the ac- 
ceptance of a payment on the note which is less than the earned premium at the 
time the policy is forfeited will not keep the policy alive.” 32 C. J. 1312 

In Willcuts v. Northwestern Mutual Life Ins. Co., 81 Ind. 300, the court dealt 
with this question. There the insured was paying his premium by services as an 
examining physician. He paid the first semiannual premium in that manner, and 
claimed that he was entitled to a credit of $3 on the second premium. The com- 
pany refused to allow the credit, and forfeited the policy. The doctor argued 
amongst other things that payment of the $3 should have entitled the insured to a 
proportionate amount of insurance. The policy provided in express terms for semi- 
annual payment of premiums. The court said: “If it were conceded that the evi- 
dence warrants the inference that the sum of three dollars due the insured for ser- 
vices as medical examiner was accepted in payment, it would not entitle the bene- 
ficiary to recover a proportionate share of the insurance. The rights of the parties 
are fixed and defined by the written contract, and unless there is a new contract 
made modifying or abrogating the original, it must control. We know of no case 
applying to such a policy of insurance as that under consideration, the rule that 
where services are performed under an express contract, their reasonable value can 
be recovered under a quantum valebat, although there is not a full performance.” 
Page 305 of 81 Ind. 

In dealing with a similar question, the court, in Hudson v. Knickerbocker Life 
Ins. Co., 28 N. J. Eq. 167, said: “Contracts of insurance are construed and enforced 
in the same manner that other contracts are. There is nothing in the subject mat- 
ter of such contracts relieving them from the operation of the legal principles 
which govern other contracts. If the parties have expressed their mutual purpose 
in clear and unambiguous language, the court has no duty of interpretation to per- 
form, but must then confine itself simply to the duty of carrying into effect the in- 
tention of the parties. It has no power to release them from unwise or imprudent 


engagements, untainted by fraud, or to make new contracts for them.” Page 168 
of 28 N. J. Eq. ? 
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The question is treated in Slocum v. New York Life Ins. Co., 228 U. S, 364, 
33 S. Ct. 523, 57 L. Ed. 879, Ann. Cas. 1914D, 1029. In that case ‘the annual pre- 
mium became due, and part of it was paid in cash. The arrangement was that the 
balance should be paid by the giving of a note. This note was not signed when 
insured died. On a suit to collect the amount of the policy, it was urged that the 
payment of part of the policy kept the policy alive. The headnotes of the case as 
stated in 57 L. Ed. 879, 228 U. S. 364, 33 S. Ct. 523, which deal with this question, 
are as follows: 

“1, Partial payment of a life insurance premium when not within the con- 
templation of the policy is not effective to keep the policy i in force unless the agent, 
when receiving such partial payment, does something in that connection which op- 
erates as a waiver of full and timely payment. 

“2. One who deals with an agent, knowing that he is clothed with a circum- 
scribed authority, and that his act transcends his powers, cannot hold his principal; 
and this is true whether the agent is a general or Special one, for a principal may 
limit the authority of one as well as of the other.” 

[2] In the case under consideartion there was no evidence that the agent to 
whom the money was paid was anything more than a selling and collecting agent. 
He was not clothed with any powers of a general agency. He represented the com- 
pany only for the purpose of taking applications for insurance and collecting pre- 
miums. This latter power was circumscribed by a provision in the policy of which 
plaintiff was bound to take notice, that payments were invalid unless made in ex- 
change for an official home office receipt signed by an executive officer of the com- 
pany and properly countersigned. No such receipt as this was given Supica. 

There is no more reason why the courts should modify a plain and unambig- 
uous insurance contract than that they should write a new contract for any other 
parties. No inequity has been pointed out here. The stability of the insurance 
business depends on the company being able to calculate the returns from its busi- 
ness to a nicety. To do this it is necessary that actuaries should know that pre- 
miums will be paid promptly. Policy forms are scrutinized carefully by state agen- 
cies with the idea that inequitable provisions shall not be included. There are lib- 
eral provisions about changing the time of payment of premiums from semiannual 
to quarterly. In view of all these circumstances, the courts should hesitate to write 
a new contract for parties after a loss has occurred. 

An examination of the record has convinced us that the demurrer to the evi- 
dence of plaintiff should have been sustained. 


The judgment of the trial court is rev ersed, with instructions to give judgment 
for the defendant. 


BOJCZUK et al. v. SKRADSKI et al. (PRUDENTIAL LIFE INS. CO. OF 
AMERICA, Intervener). No. 30435. 
Supreme Court of Kansas. March 11, 1933. 
19 Pacific Reporter (2d) 468. 
2. INSURANCE. 


Under “facility of payment clause,” insurer could pay insurance to any onc 
appearing entitled thereto. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

3. INSURANCE. 

Insured’s remote cousin who had paid premiums and part of insured’s burial 
expenses had no right to proceeds of industrial policy, naming no beneficiary, but 
containing “facility of payment clause.” 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

4. INSURANCE. | : 

Where industrial policy named no beneficiary, but contained “facility of pay- 
ment clause,” distribution order giving insured’s remote cousin amount advanced 
‘by him for premiums and for insured’s burial expenses held not inequitable nor 
‘erroneous. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 


Syllabus by the Court. 


1. An industrial policy of insurance was issued in which no beneficiary was 
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named and which contained a “facility of payment clause,” authorizing payment 
by the company to any one equitably entitled to the same. After the death of the 
insured, an action was brought by claimants of the insurance. The insurance com- 
pany intervened, admitting liability for the insurance, deposited the money in 
court, and asked that it determine the right and ownership of the several claim- 
ants to the fund and for its discharge from liability on the policy. On the record, 
held: 

First, that the district court had jurisdiction to determine the right of claim- 
ants and to make distribution of the fund. 

Second, that a claimant who had paid premiums on the policy and part pay- 
ments of burial expenses of the deceased had no right to a recovery of the insur- 
ance by virtue of the terms of the policy. 

Third, that the order of the court making distribution among claimants in 
which one claimant was given the amount advanced by him for premiums and for 
burial expenses of insured was not inequitable nor erroneous. 

Appeal from District Court, Wyandotte County, Division No. 1; E. L. Fischer, 
Judge. 

Action by Mary Bojczuk and another against John Skradski and others, in 
which the Prudential Life Insurance Company of America intervened. From the 
judgment, John Skradski appeals. 

Affirmed. 

Roy R. Hubbard, of Kansas City, for appellant. 

C. M. Gorrill, of Kansas City, for appellee Mary Bojczuk. 


Fred Robertson, Edw. M. Boddington, and J. O. Emerson, all of Kansas City, 
for appellee John Stine. 

Jounston, Chief Justice. 

The controversy involved in this proceeding is the proper distribution of the 
proceeds of two industrial insurance policies among several claimants. The poli- 
cies were taken out on the life of Rose Soptich in the Prudential Insurance Com- 
pany. After her death Mary Bojczuk and Anna Mehring, both sisters of the 
insured, claimed an interest in the insurance after the death of Rose Soptich. 
They brought this action, claiming it because of their relationship to the insured, 
and also because of the care they had given her in her last illness. John Skradski, 
who was named as a defendant, also claimed an interest in the insurance, because 
of the payment of the premiums on the policies: The plaintiffs and Skradski had 
arranged with John Stine, an undertaker, to furnish what was necessary for the 
funeral and burial of Rose Soptich, which was provided by him at a cost of $501. 
Of this expense the sum of $151 had been paid by Skradski, leaving $350 still 
due to Stine. The Prudential Insurance Company intervened in the case, admitting 
the existence of the policies and the death of the insured, and offered to pay the 
amount due on the policies into court, which was done, and asking the court to 
direct a proper distribution be made of the proceeds of the policies after all 
claimants had been brought into court and their claims determined. 


Skradski demurred to plaintiffs’ petition upon the ground that plaintiffs did 
not allege a right of recovery in plaintiffs, and this demurrer was sustained, but 
it appears that he did not procure an entry of the order, but he submitted the 
cause on an answer he subsequently filed. After this demurrer had been sustained, 
the plaintiffs went out of the case, and did not appear to present any claims at 
the trial. Skradski did challenge the jurisdiction of the court to determine the 
questions involved, but this challenge was overruled, whereupon he filed the an- 
swer mentioned upon which the case was tried. An order of distribution was 
made, from which Skradski appeals. 

The policies contained what is known as a “facility of payment clause.” No 
beneficiary was designated in the policies, and it was stipulated that the insurance 
company could exercise an option to pay the policy to any one appearing to be 
entitled to the same. This class of insurance has for its principal object providing 
a fund with which the insured might procure in his last sickness needed aid by 
way of medical attention, nursing, and secure for him a decent burial. Skradski 
was only a remote cousin of the insured, and was not shown to have any special 
claim beyond that of the payment of premiums and the payment he made to the 
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undertaker. It is contended that he had no claim on the fund by reason of the 
voluntary payment of premiums and burial expenses. The order of the court was 
that $1,052 which had been deposited with the clerk by the insurance company 
should be distributed by paying Skradski the amount expended by him for the 
premiums he had paid and the funeral expenses which he had paid to John Stine; 
that Stine be paid $350 out of the fund yet due him, for funeral and burial ex- 
penses; that the balance $437.64 should be paid to Mary Bojczuk, who had |ater 
been appointed administratrix of the estate of the insured; that the Prudential 
Insurance Company should be discharged from any liability for claims under the 
policies; and that the administratrix should pay the costs of the action out of the 
fund adjudged to her. 

[1-4] No inequity is apparent in the distribution made by the court. In his 
appeal Skradski contends that it was exclusively a case for the probate court, but 
there were equitable considerations involved in the controversy which required the 
aid of equity. In Hartwig, Exec., v. Flynn, 79 Kan. 595, 100 P. 642, it is said: 
“The probate court has no jurisdiction to try the title and finally determine the 
ownership of such securities so claimed by the executor himself and by another 
person not a party to the proceeding; such adverse claims can only be determined 
in a court of competent jurisdiction.” Syl. 2. 

He further contends that the evidence did not warrant the findings and judg. 
ment, and that there was error in denying his motion for a new trial. The in- 
dustrial policies, as we have seen, contain the “facility of payment” clause, and 
the insurance company had the right to pay the insurance to any one appearing 
to be entitled to it. In Wilson v. Insurance Co., 110 Kan. 232, 203 P. 916, 917, it 
was said of a similar policy: “All the company contracted to do in case of the 
insured’s death was to pay the amount to the beneficiary named or to the executor 
or administrator or to any person appearing to the company to be equitably en- 
titled to the same by reason of having incurred expense on behalf of the insured 
or for his burial. It was also a very plain part of the contract that the production 
of a receipt signed by any one of such named persons should be conclusive evi- 
dence that all claims under the policy had been satisfied. It was not a contract to 
pay to the person who had provided for medical and funeral expenses. It was not 
even one to pay to the person actually entitled to it, but simply an agreement to 
pay to any one appearing to the company to be equitably entitled by reason of 
having incurred expenses on behalf of the insured or for his burial.” See, also, 
Lewis v. Metropolitan Life Ins. Co., 178 Mass. 52, 59 N. E. 439, 86 Am. St. Rep. 
463; Pettit v. Prudential Ins. Co. of America, 231 Mass. 394, 121 N. E. 28; 
Prudential Life Ins. Co., of America v. Godfrey, 75 N. J. Eq. 484, 72 A. 456; 
Metropolitan Life Ins. Co. v. Chappell, 151 Tenn. 299, 269 S. W. 21. 

The insurance company did not elect to pay the insurance to Skradski. Per- 
haps it might have done so because of his payments of premiums and part of 
the burial expenses, but it did not, nor did it waive its right to exercise the right 
given in the policy. Skradski was not named as a beneficiary, and had no insurable 
interest in the life of Rose Soptich, and no contract relation with her or the 
insurance company. The court, we think, dealt justly and liberally with him when 
it allowed him the amount he had paid towards the premiums and also what he 
had contributed to the funeral and burial expenses incurred. 

Other objections of a procedural nature have been advanced by appellant, but 
we discover nothing of merit in them. 

The judgment is affirmed. 


INTER-SOUTHERN LIFE INS. CO. v. STEPHENSON. 


Court of Appeals of Kentucky. Jan. 10, 1933. 
56 Southwestern Reporter (2d) 332. 

3. INSURANCE. ’ 
Beneficiary’s acceptance of less than amount of policy in reliance on insurers 

representations, without understanding her rights, is without consideration. 
(For other cases, see Insurance, Dec. Dig. § 579.) 

4. INSURANCE. 


Settlement for less than amount of insurance policy with beneficiary taken by 
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surprise and required to act immediately without opportunity to ascertain facts or 
secure legal advice is invalid. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

5. INSURANCE. 

Evidence held to justify chancellor’s action in setting aside agreement, whereby 
life insurance policy was surrendered by beneficiary for return of premiums paid 
because of false representations by insurer’s agent. 

The agent represented that policy was void because of insured’s false 
statements, nondelivery of policy to or acceptance thereof by him, and his 
suicide within year. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

7, INSURANCE. ; ; 

Evidence held sufficient to sustain chancellor’s finding that life insurance policy 
was not procured through false and fraudulent statements in application that in- 
sured never had rheumatism. 

(For other cases, see Insuarnce, Dec. Dig. § 665[3].) 

8 INSURANCE. ; 

Life insurance policy, delivered to beneficiary, as directed by insured, in whose 
name beneficiary receipted therefor, held not void for nondelivery to insured. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

9, INSURANCE. 

Provisions of insurance policy as to method of delivery may be waived by 
agent authorized to solicit business and deliver policies for insurer. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

10. INSURANCE. 

Sister has insurable interest in her brother’s life. 

(For other cases, see Insurance, Dec. Dig. § 116[3].) 
11. INSURANCE. 

Insurance policy, taken by one without insurable interest in insured’s life, is 
void. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

12. INSURANCE. 

One may take out insurance on his own life and designate whom he pleases as 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

13. INSURANCE. 

Life insurance policy, payable to insured’s sister, whose husband gave check 
for unpaid portion of initial premium, held not void as wagering contract on 
ground that neither beneficiary nor her husband had insurable interest in insured’s 
life. 

(For other cases, see Insurance, Dec. Dig. § 116[3].) 

Appeal from Circuit Court, McCracken County. 

Action by Frankie Stephenson against the Inter-Southern Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

_ Eaton & Boyd, of Paducah, and Woodward, Hamilton & Hobson and L. H. 
Hilton, all of Louisville, for appellant. 
C. A. Wickliffe and W. Mike Oliver, both of Paducah, for appellee. 
Creat, C. 


_ On July 21, 1928, O. D. Estes solicited and secured from Ernest Smith an ap- 
plication to the Inter-Southern Life Insurance Company for an insurance policy 


tor $2,000 on his life. The policy applied for was issued and at the request of in- 
sured was delivered to his sister, Mrs. Frankie Stephenson, the designated benefi- 
ciary, who signed or caused a receipt to be signed therefor in the name of insured. 
On September 9, Ernest Smith was found dead some distance from the home of his 


— and near the body was a fruit jar containing a small quantity of moonshine 
iquor, 
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On October 25 following the death of insured, Mrs. Stephenson, as the bene- 
ficiary, instituted this action in equity in the McCracken circuit court, and in addi- 
tion to the foregoing facts alleged in her petition that at the time of the death of 
insured, the policy was in full force and effect; that in due time she caused notice 
of his death to be given to; the company, which sent one of its agents to make set- 
tlement with her. She further alleged, in substance, that the agent and representa- 
tive of the company admitted liability to the extent of the premium paid on the pol- 
icy, but denied any further liability and represented to her that her brother had 
procured the policy by making false and fraudulent statements which rendered the 
policy contract void and of no effect; that the policy had not been delivered to the 
insured or personally accepted by him during his lifetime, and further that the pol- 
icy was void because insured destroyed his own life before the policy had been in 
force for one year; that unless she surrendered the policy and accepted the pre- 
mium which had been paid thereon, he would institute suit against her and she 
would have to employ a lawyer and incur costs for more than she would be able 
to recover; that being illiterate and ignorant of her rights under the contract, she 
relied solely on the statements made by the company through its agent and repre- 
sentative and accepted the sum offered and surrendered the policy. She further al- 
leged that all the statements made to her by the company’s agent to induce her to 
surrender the policy were false and untrue and but for which she would not have 
accepted the amount paid or surrendered the policy; that the company had wrong- 
fully procured possession of the policy, but that she was entitled to its possession 
and asked that it be required to file same in the action. She tendered to the com- 
pany the amount which she received on, surrender of the policy and asked that the 
settlement which it had secured from her be set aside and that she be adjudged 
the full amount of the policy with interest from the 12th day of October, 1928, 
subject to credit by the amount paid to her by the company. 

The answer of the company consisted of six paragraphs, the first of which is 
a general denial of the allegations of the petition and the other five set up certain 
affirmative defenses which it is unnecessary to now enumerate, since in so far as 


pertinent, they will be referred to in the discussion of the grounds relied on for re- 
versal. 


Evidence was heard on the issues as completed by subsequent pleadings, and 
judgment was rendered setting aside the settlement by which Mrs. Stephenson was 
paid the sum of $95.90 in consideration of her surrender of the policy and adjudg- 
ing that she recover of the company the sum of $2,000 subject to a credit of $95.90 
as of date October 19, 1929, with interest from November 10, 1929, and this appeal 
followed. 


In bar of appellee’s right of recovery, appellant pleaded as a full settlement of 
the matter in controversy that it had paid to appellee the sum of $95.90 in con- 
sideration of her surrender of the policy, and that the court erred in setting aside 
that settlement as invalid. 


The facts as disclosed by the evidence, in substance, are that appellant main- 
tained a district office at Paducah, Ky., in charge of its agent, L. B. Massie. O. D. 
Estes was one of its soliciting agents working out of that office, and previous to 
the time the application for the policy in question was made, had talked to Ernest 
Smith on the subject of insurance and had solicited him to make application. Er- 
nest Smith was about 25 years old and lived with his father, Richard Walter Smith, 
in a rural district some miles from Paducah. On July 21, 1928, O. D. Estes re- 
quested L. A. Stephenson to direct him to the home of Ernest Smith. Stephenson 
told him he would have difficulty in finding the way and at the solicitation of Estes 
accompanied him to the Smith home. While there the agent procured Richard 
Walter Smith and his two sons, Ernest Smith and James William Smith, to make 
application to appellant for life insurance. He procured the name of Ernest Smith 
to be signed to a blank application; however, the name was signed by Minnie Lee 
Smith, mother of applicant, at his request. The applicant paid $20 on the premium 
and Stephenson, either then or later, gave his check to the agent’ for the remainder. 
Estes testified that he asked applicant all the questions in the application and re- 
duced the answers to writing on a separate sheet of paper. Mrs. Frankie Stephen- 
son, sister of Smith, was designated as beneficiary. After the applications were 
taken, the agent, accompanied by Stephenson, went to the office of the company in 
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Paducah, where, according to the evidence of Estes, the answers made by Ernest 
Smith were read to and inserted in the application by Massie. In addition to the 
amount paid by Ernest Smith at the time his application was taken, Stephenson 
gave his check and a note to cover the balance of the premiums on all the policies 
applied for by the Smiths. The company had a plan whereby it issued policies of 
$2,500 or less without medical examination and the policy issued to Ernest Smith 
was under this plan. Estes further testified that Ernest Smith told him to deliver 
the policy to Mrs. Stephenson, and when informed he would have to sign a receipt 
for the policy, he directed him to have Mrs. Stephenson sign his name to the. re- 
ceipt, and the policy was delivered and receipted for as directed by insured. 

After the company received notice of the death of insured, a representative 
from the legal department of appellant, accompanied by an attorney from Paducah 
and the district agent who had supplanted Mr. Massie at Paducah, went to the 
home of L. A. Stephenson, where he procured Mrs. Stephenson to surrender the 
policy, paying to her the sum of $95.90 and surrendering a note for something over 
$100 which had been executed by Mr. Stephenson in satisfaction of the balance of 
the premiums on the policies issued to the Smiths. 


The representative from the home office testified that before going to the Ste- 
phenson home, he procured an affidavit from Mrs. Minnie Smith, mother of in- 
sured, to the effect that L. A. Stephenson had been trying to get her to take out in- 
surance on all her children and her husband ever since he had married her daugh- 
ter; that she protested that she was not able to keep up the premiums, whereupon 
he told her he would keep them up if she would agree to let him keep the amount 
of the policies above burial expenses in case one of them died; that Ernest Smith 
had suffered from rheumatism ever since he was about four years of age and it 
was necessary to have doctors to attend him practically all his life. 


The agent from the home office testified that he first talked to Mrs. Stephen- 
son and then called the other attorney and agent to witness the settlement; that he 
merely advised Mrs. Stephenson in the presence of her husband that material mis- 
representations had been made in the application and pointed them out; that he 
showed her the affidavit signed by her mother and also other documents which he 
had in his possession. He told her he was there for the purpose of returning the 
permiums the company had received on the policy and would give her a small sum 
in addition; that it would be necessary to institute suit to rescind the contract un- 
less it was settled in that way. He did not state what the other documents he ex- 
hibited to Mrs. Stephenson were nor did he file them with his deposition. Neither 
the agent or the attorney who accompanied him to appellee’s home were called as 
witnesses. 

Mrs. Stephenson testified that three men came to her home one morning while 
she was washing and one of them told her the company had sent him to get the 
policy; that the policy was not any account because some of the papers about it 
were not fixed up right; that her brother had killed himself when the policy had 
not been in force for a year and all the company owed was the amount he had 
paid as a premium. Part of her evidence as to what occurred is as follows: “I 
told him that I thought that the policy was for $2,000.00, but he said it wasn’t good 
for anything except $45.46, and that I couldn’t get any more than that. I did not 
want to give the policy up, but he said that was all that was due me and that [ 
couldn’t get any more. I told him I wanted to see about it and he said, ‘If you will 
give it up I will give you $45.00 but if you don’t do it I will go to town and draw 
a suit against you and make you give it up and make you pay the costs, and you 
will have to employ a lawyer and then you won't get anything.’ He just scared me 
into giving it up to him.” She further testified that she had had no experience in 
business matters and had little education, having completed only the second grade 
in the common school; that he read to her the part of the policy which provided 
that nothing would be paid if the insured destroyed his own life, told her that he 
wanted to give her all she was entitled to, and that she relied on his statements 
and gave up the policy. 

{1, 2] Counsel for appellant cite a number of authorities to the effect that 
courts look with favor on compromise agreements having as their object the amic- 
able settlement of doubtful rights, and that mere inadequacy of consideration will 
not control in testing the validity of such agreements it might be added that 
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courts do not discountenance business acumen, and will not interfere with a legi- 
timate transaction merely because one of the parties through folly or want of 
sound business judgment may sustain a loss in bargaining. On the other hand 
it may be said with equal verity that equity looks with disfavor on fraud, decep- 
tion, or misrepresentation. And while inadequacy of consideration alone may not 
afford ground for relief, yet where the inadequacy of consideration is so great 
as to cause the mind to revolt, a court of equity will lay hold on the slightest cir- 
cumstance of deception, oppression or undue advantage to set aside and annul the 
contract. Black on Rescission, 171; Musselman vy. Knott, 7 Ky. Law Rep. 
380; Hough’s Adm’rs v. Hunt, 2 Ohio, 495, 14 Am. Dec. 569; Order of United 
Commercial Travelers of America v. McAdam, 125 F. 358, 61 C. C. A. 22: Rauen 
v. Prudential Ins. Co., 129 Iowa, 725, 106 N. W. 198; Goodson vy. National Ma- 
sonic Accident Ass’n, 91 Mo. App. 339. 

[3] Where a heneficiary in a policy, relying on representations of the in- 
surer and without understanding her rights, accepts a less sum than that pro- 
vided for in the policy, the acceptance is without consideration, American Pa- 
triots v. Cavanaugh, 154 Ky. 653, 157 S. W. 1099; Rauen v. Prudential Ins. Co., 
supra; Hayes v. Mass. Mutual Life Ins. Co., 125 Ill. 626, 18 N. E. 322, 1 L. R. A. 
303. 

[4, 5] Where a beneficiary is taken by surprise and required to act at once 
without opportunity to ascertain the facts or secure legal advice as to her rights, 
a settlement for less than the amount of the policy is invalid. Cooley on Insur- 
ance, 6636; Order of U. C. T. of Am. v. McAdam, supra. Viewing the evidence 
in the light of the foregoing and other authorities that might be cited, it is 
apparent that this court would not be warranted in disturbing the action of the 
chancellor in setting aside the agreement whereby the policy was surrendered by 
the beneficiary. 

[6, 7] In paragraph 3 of the answer, it is alleged that the policy was procured 
through false and fraudulent statements and misrepresentations in the application, 
in that the question, “Have you ever had gout, goitre, rheumatism?” is answered, 
“No.” It is alleged that the applicant had, in fact, been afflicted with rheumatism 
from his early youth and that the policy would not have issued if the company 
had known that he was or had been so afflicted; that in issuing the policy it 
relied on the statements in the application. This paragraph sets out certain terms 
and conditions contained in the application which are in substance that the appli- 
cant has carefully read all the answers and that they are written as made; that 
each is full, complete, and true and made to obtain the insurance applied for; 
that they are each material to the risk; that the company believes them to be 
and will act and rely upon them. 

It is not denied that Ernest Smith had a severe attack of rheumatism in 1923 
and was treated by a physician, but the evidence for appellee is that he com- 
pletely recovered in a month or so and there had been no recurrence of the 
trouble. 


For appellant, Dr. Little testified that he treated the insured in September 
and October, 1923, for acute articular rheumatism, involving the ankle and wrist 
joints and accompanied by high temperature. Dr. Adams testified that in May, 
1928, he was called to the Smith home to treat Mrs. Smith, who was ill of in- 
flammatory rheumatism and pneumonia; that before Mrs. Smith had completely 
recovered he was requested to examine her boys, Ernest Smith and James Smith, 
both of whom had rheumatism and had had for quite a little time preceding the 
examination; that the ankle and knee joints of Ernest Smith at that time were 
swollen; and that he considered his case practically incurable. 


The father, brothers, and sisters of Ernest Smith testified that he was never 
afflicted with rheumatism after his recovery in 1923; that Dr. Adams never ex- 
amined or treated him while he was attending Mrs. Smith in 1928, but that it was 
another brother who was treated by Dr. Adams and who exhibited to him the 
swollen knee and ankle joints. A number of witnesses who had known Ernest 
Smith for a number of years and for whom he had worked testified that they 
never knew of his being afflicted with rheumatism after 1923. The insurance agent 
who took the application testified that he had been acquainted with him for a 
number of years and at one time had employed him to do some work; that he 
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knew nothing of his having rheumatism and considered him in good health. It is 
further in evidence by those who were present when the application was taken 
that Ernest Smith did tell the agent that he had had an attack of rheumatism in 
1923 but had recovered from it. 

It is urged by counsel for appellant that the evidence of a layman as to the 
physical condition of a person cannot prevail against the evidence of a physician 
who examined and treated him. 

It has been held by the court that a layman cannot diagnose diseases nor 
testify as an expert with reference thereto, but may testify as to matters within 
his knowledge concerning the vigor and apparent physical condition and as to 
well-known and recognized symptoms indicating disease. Sovereign Camp, W. O. 
W. v. Morris, 212 Ky. 201, 278 S. W. 554; Equitable Life Assurance Society of 
U. S. v. Fannin, 245 Ky. 474, 53 S.W.(2d) 703, and cases therein cited. And apart 
from this rule it must not be overlooked that there is evidence indicating that 
Dr, Adams did not examine or treat Ernest Smith for rheumatism, but treated 
other members of the family for that disease. There is also much evidence to 
indicate that the applicant did in fact make truthful answers to the questions 
asked him by appellant’s agent. Considering the evidence on this question and other 
proven facts and circumstances as shown in the record, we have concluded that 
the chancellor’s finding in this particular is fully sustained. 

[8, 9] Contention by counsel for appellant that the policy was not actually 
delivered to Ernest Smith, and therefore under its terms is void, is wholly with- 
out merit. The evidence clearly establishes that insured directed that the policy 
be delivered to his sister for him and that she receipted in his name for it. In 
fact, the agent so testified. The provisions of a policy as to the method of 
delivery may be waived by the agent of the company who is authorized to solicit 
business and deliver policies for the company. Connecticut Indemnity Ass’n vy. 
Grogan, 52 S. W. 959, 21 Ky. Law Rep. 717. 

{10-13] It is further insisted by counsel for appellant that because neither 
Mrs. Stephenson nor her husband had an insurable interest in Ernest Smith it is 
a wagering contract and therefore void. We find no authority indicating that a 
sister has no insurable interest in the life of a brother and none have been pointed 
out. It seems to be the settled policy in this jurisdiction that an insurance policy 
taken on the life of another by one who had no insurable interest in such other 
is void. Prudential Ins. Co. v. Cummins’ Adm’r, 44 S. W. 431, 19 Ky. Law Rep. 
1770, and Western & Southern Life Ins. Co. v. Nagel, 180 Ky. 476, 203 S. W. 192; 
Cooley on Insurance, 348. But it is equally well settled that one may take out 
insurance on his own life and designate whom he pleases as beneficiary. Allen’s 
\dm'r v. Pacific Mutual Life Ins. Society, 166 Ky. 605, 179 S. W. 581; Rupp v. 
Western Life Indemnity Co., 138 Ky. 18, 127 S. W. 490, 29 L. R. A. (N. S.) 
673; Hess’ Adm’r v. Segenfelter, 127 Ky. 348, 105 S. W. 476, 14 L. R. A. (N. S.) 
1172, 128 Am. St. Rep. 343. The evidence shows that Ernest Smith did not have 
sufficient funds to pay the full amount of the initial premium and that he paid 
§20 in cash; that his brother-in-law L. A. Stephenson, agreeing to assist him 
until he was able to pay the premium, gave his check for the balance due. There 
is little indeed in the record having the quality of competent evidence to sustain 
the contention made by appellant. 

The judgment of the chancellor finds such support in the evidence as forbids 
interference on the part of this court. 

Judgment affirmed. 


LIFE INS. CO. OF VIRGINIA v. EDMONDS. 


Court of Appeals of Kentucky. Jan. 27, 1933. 
56 Southwestern Reporter (2d) 689. 


INSURANCE. 

Circuit court of county in which insurer did not have principal office, was 
not summoned, and wherein action did not arise out of transaction with insurer’s 
agent, had no jurisdiction of action against insurer (Civ. Code Prac. §§ 71, 78). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

Appeal from Circuit Court, Russell County. 
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Action by Ella Edmonds against the Life Insurance Company of Virginia, 
From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Wm. Marshall Bullitt, Leo T. Wolford, Bruce & Bullitt, and R. Lee Black- 
well, all of Louisville, for appellant. 

R. E. Lloyd, of Jamestown, for appellee. 

Hosson, C. 

Ella Edmonds, who lives in Russell county, brought this action in the Russell 
circuit court against the Life Insurance Company of Virginia on a $500 life in- 
surance policy issued to her daughter Elva Edmonds, and, judgment having been 
entered in her favor, the insurance company appeals. 

The first question presented is, Had the Russell circuit court jurisdiction? 
Elva Edmonds went to Cincinnati to work, and while there took out the policy 
payable to her and died. The insurance company had an agent in Cincinnati who 
took the application and forwarded it to the company in Virginia, which issued 
the policy and delivered it to the insured in Cincinnati. The company had no agent 
in Kentucky, and, when the suit was filed, the process was served on the insurance 
commissioner at Frankfort by the sheriff of Franklin county. The insurance com- 
pany by its answer appropriately made the defense that the Russell circuit court 
was without jurisdiction, and this defense was overruled. Section 71 of the Civil 
Code of Practice provides: “Excepting the actions mentioned in sections 62 to 66, 
both inclusive, and in sections 70 and 75, an action against an incorporated bank 
or insurance company may be brought in the county in which its principal office 
or place of business is situated; or, if it arise out of a transaction with an agent 
of such corporation, it may be brought in the county in which such transaction 
took place.” 

Sections 62 to 66 of the Code govern actions which are local and have no 
application here. The same is true of sections 70 and 75. The principal office or 
place of business of the company was not situated in Russell county. The action 
did not arise out of a transaction with an agent in Russell county. It is therefore 
clear that section 71 did not confer jurisdiction upon the Russell circuit court. 
Section 78 provides: “An action which is not required by the foregoing sections 
of this article to be brought in some other county may be brought in any county 
in which the defendant, or in which one of several defendants, who may be 
properly joined as such in the action, resides or is summoned.” 

The action was brought against the Life Insurance Company of Virginia only. 
It did not reside in Russell county but in Virginia. It was not summoned in 
Russell county. The clerk by mistake in issuing the summons directed it to the 
sheriff of Russell county, but it was sent to the sheriff of Franklin county for ser- 
vice. When it was served by him in Franklin county, the defendant was “sum- 
moned” in Franklin county. It is clear, therefore, that the Russell circuit court 
had no jurisdiction of the action under this section. These are the only two sec- 
tions relied on, and it follows that the Russell circuit court was without jurisdiction. 
In Barnes vy. Union Central Life Ins. Co., 168 Ky. 253, 182 S. W. 169, the summons 
was served on the insurance commissioner in Franklin county, and the action was 
brought in the Franklin circuit court. There the action was brought in the county 
in which the defendant was summoned. 


Judgment reversed, and cause remanded for a judgment as above indicated 


HENSON v. JOHN HANCOCK MUT. LIFE INS. CO. No. 27. 
Supreme Court of Michigan. March 1, 1933. 

247 Northwestern Reporter 102. 
1. INSURANCE. 


Fraud, beneficial to party seeking recovery, cannot be made basis for en- 
forcement of insurance contract. 


(For other cases, see Insurance, Dec. Dig. § 380.) 
2. INSURANCE. 


Where life insurer’s agent, although informed of insured’s inflammatory 
rheumatism and endocarditis, inserted false answers to procure issuance of policy, 
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beneficiary could not recover thereon, since true answers did not authorize insur- 
ance. 
(For other cases, see Insurance, Dec. Dig. § 380.) 


Appeal from Circuit Court, Genesee County; Paul V. Gadola, Judge. 

Action by Roy T. Henson against the John Hancock Mutual Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Joseph R. Joseph, of Flint, for appellant. 

Cook, Sheppard & Stipes, of Flint, for appellee. 

Wiest, Justice. 

This is an action on an insurance policy, issued by defendant upon the life 
of plaintiff's ten year old daughter, at a time when she was suffering from in- 
flammatory rheumatism and endocarditis, resulting in her death two months later. 

Plaintiff claims that his wife signed a blank application for the insurance and 
fully informed the soliciting agent of the serious illness of the daughter, and the 
next day when an investigator for the insurance company called she so informed 
him and received assurance that the policy would be issued. The policy was issued 
upon an application containing answers directly contrary to the information claim- 
ed to have been given the agent. The court directed a verdict in behalf of de- 
fendant, and we must, therefore, accord full probative value to the testimony in 
behalf of plaintiff. 

{1, 2] A palpable fraud was perpetrated on defendant by its agent. May 
plainfiff recover on the basis of such fraud? Had the agent stated in the applica- 
tion what plaintiff’s wife said about the serious illness of the child, no policy 
would have issued and, in reason, none should have been expected by plaintiff. 
Assuming that the agent inserted false answers in order to procure issuance of 
the policy can plaintiff, upon a showing that had true answers been inserted rea- 
sons against insurance would have been stated, make the fraud of the agent 
ground for recovery? Insurance is a matter of contract. Fraud, beneficial to a 
party seeking recovery, cannot be made the basis for enforcement of the con- 
tract. This is not a case in which true answers authorized insurance and false 
answers were inserted by the insurance agent, but a case in which true answers 
did not authorize insurance and false answers were inserted by the insurance 
agent. 

Sprinkle v. Indemnity Co., 124 N. C. 405, 32 S. E. 734, 735, was an action 
m an insurance policy. The applicant there gave true answers to questions and 
the agent put in false answers. The trial judge instructed the jury: “* * * if 
they should find that, at the time the insured made application, he informed 
Parker, the agent of the defendant, that he had had before that time a serious 
case of measles, grippe, pleurisy, and spitting of blood, and that Parker, instead 
of writing truthful answers to the questions concerning the health of the in- 
sured, falsified the answers of the insured, then there would be no fraud on the 
part of the insured: that the knowledge of Parker became the knowledge of the 
company; and that, if the company received the premiums, it waived all objec- 
tions with regard to those matters of which it had implied knowledge.” 

The court, in holding this error, stated: 

_ “Parker professed to be acting as the agent of defendant, and the law re- 
quired of him that he should be faithful to his trust and to do no act that would 
result designedly to the injury of his principal. * * * He must have known that 
if the company could have knowledge of his conduct it would have repudiated the 
entire transaction; for according to Jay’s evidence, the whole scheme was based 
on fraud and intended from the start to deceive and to defraud the defendant. 
Parker was acting entirely against the interest of the company, and for himself 
or some one else; and by no rule of law could he be the agent of the defendant 
in such a transaction. The evidence of Jay tended to prove that Parker, the pro- 
fessed agent of the defendant, set deliberately to work to have his principal issue 
a policy of insurance upon the life of a man who he knew had had diseases which 
debarred him from the benefits of insurance in defendant company. 

“** * The view of the law which the plaintiff’s counsel contend that we 
should take in this case would result in the destruction of all business which is. 
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conducted through the means of agency, and in the overturning of one of the 
chief purposes for which all agencies are allowed to be constituted,—the faithful 
performance of duty by the agent and the protection of the interests of the prin- 
cipal committed to his charge.” 

We quote the following from New York Life Insurance Co. v. Fletcher, 117 
U. S. 519, 6 S. Ct. 837, 841, 29 L. Ed. 934: “It is conceded that the statements and 
representations contained in the answers, as written, of the assured to the ques- 
tions propounded to him in his application, respecting his past and_ present 
health, were material to the risk to be assumed by the company, and that the in- 
surance was made upon the faith of them, and upon his agreement accompanying 
them that, if they were false in any respect, the policy to be issued upon them 
should be void. It is sought to meet and overcome the force of this conceded fact 
by proof that he never made the statements and representations to which his 
name is signed; that he truthfully answered those questions; that false answers, 
written by an agent of the company, were inserted in place of those actually 
given, and were forwarded with the application to the home office; and it is con- 
tended that, such proof being made, the plaintiff is not estopped from recovering. 
But on the assumption that the fact as to the answers was as stated, and that 
no further obligation rested upon the assured in connection with the policy, it 
is not easy to perceive how the company can be precluded from setting up their 
falsity, or how any rights upon the policy ever accrued to him. It is, of course, 
not necessary to argue that the agent had no authority from the company to 
falsify the answers, or that the assured could acquire no right by virtue of his 
falsified answers. Both he and the company were deceived by the fraudulent 
conduct of the agent. The assured was placed in the position of making false 
respresentations in order to secure a valuable contract, which, upon a truthful 
report of his condition, could not have been obtained. By them the company was 
imposed upon and induced to enter into the contract. In such a case, assuming 
that both parties acted in good faith, justice would require that the contract be 
canceled and the premiums returned.” 

Plaintiff's proof put him out of court. 

The judgment is affirmed, with costs to defendant. 

McDonald, C. J., and Clark, Potter, Sharpe, North, Fead and Butzel, JJ. con- 
cur. 


FISHER et al. v. FISHER et al. No. 103. 
Supreme Court of Michigan. March 2, 1933. 
247 Northwestern Reporter 121. 


2. INSURANCE. ; 

Where wife prevented, by refusal to surrender life policy, change of bene- 
ficiary, and insured executed instrument for purpose of changing beneficiary and 
delivered it to insurer, persons named therein as new beneficiaries were entitled 
to proceeds of policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

McDonald, C. J., dissenting. 

Appeal from Circuit Court, Calhoun County, in Chancery; Blaine W. Hatch, 
Judge. 

Suit by Edward J. Fisher and others against Caroline L. Fisher and the 
Bankers’ Life Company. From decree for plaintiffs, defendants appeal. 

Affirmed. 

Argued before the Entire Bench, except Fead, J. ; 

Mustard, Mustard & Waterman, of Battle Creek, for appellant Caroline L. 
Fisher. 

Ronald M. Ryan and Horace M. Mechem, both of Battle Creek, for appellees. 

SHARPE, Justice. 


It is conceded that the deceased, on July 8, 1931, executed, on a form furn- 
ished to him by the insurance company, an instrument for the purpose of chang- 
ing the beneficiary named in his policy from Caroline Fisher (hereafter called 
the defendant) to Pearl Fisher, Myrtle Fisher, Edward J. Fisher, and H. J. 
Fisher, and that this instrument was received by the company on July 30, 1931, 
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and a notation made thereon, “Policy not received; file for any legal effect it may 
have.” 

In John Hancock Ins. Co. v. Jedynak, 250 Mich. 88, 90, 229 N. W. 413, 414, 
it was said: “It is well settled that if the insured wanted to change the bene- 
ficiaries and endeavored, in a writing signed by her, to accomplish such purpose, 
and was only prevented by the original beneficiary refusing to turn over the policy 
and the declination of the insurer to grant her written request without produc- 
tion of the policy, a court of equity will accomplish the clear purpose of the in- 
sured and frustrate contrary designs.” 


[1, 2] Plaintiffs sought to prove that the defendant refused to turn over the 
policy to the deceased by the testimony of Edward J. Fisher, one of the benefici- 
aries named in the instrument sent to the insurance company. In my opinion, 
the trial court committed no error in admitting this testimony and in finding that 
the omission of the deceased to send the policy to the company was due to the 
refusal of defendant to deliver it to him. It is undisputed that the deceased and 
defendant were husband and wife and that they had separated. He went to his 
home to get his personal effects, and the question asked defendant by Edward, 
“Why don’t you give him (his father) what belongs to him and you leave him 
alone and he will leave you alone?” and her answer thereto that he should mind 
his own business, occurred at that time. While the deceased was then present and 
doubtless heard the question asked and the answer thereto, in my opinion the 
statute (3 Comp. Laws 1929, § 14219) did not render it inadmissible. This stat- 
ute, which prevents opposite parties from testifying as to matters which, if true, 
were equally within the knowledge of the deceased, has been in force for many 
years in this state. It was considered by Justice Christiancy in Wright v. Wilson, 
17 Mich. 192, 201 (decided in 1868). It was there said: “But the principal object 
of this prohibition, we think, was to prevent a living party from obtaining an 
unequal advantage from his own testimony, upon matters known only to him- 
self and the deceased, or better known to them than to others, and of which the 
deceased party can, of course, no longer speak.” 

[his statement was quoted with approval in Downey v. Andrus, 43 Mich 
65, 71, 4 N. W. 628. While the word “assigns” did not then appear in the law, 
its later inclusion cannot well be said to effect its purpose as therein stated. 

Statutes enacted for the same purpose have been construed in a similar man- 
ner in other states. In Wadsworth v. Heermans, 85 N. Y. 639, 641, it was said 
that: “The spirit and purpose of this provision of the Code [section 829] is 
equality, to prevent undue advantage; and that purpose should be kept in view 
when border questions arise and lines of distinction are to be drawn.” 

In First Natl Bank v. Warner, 17 N. D. 76, 80, 114 N. W. 1085, 1086, 17 
Ann. Cas. 213, it was said: “The reason of the rule laid down in said section is 
to protect the estates of decedents from false testimony which attributes to a 
deceased party statements or facts concerning which he cannot testify by reason 
of his death. A transaction, as used in this section, means a transaction in which 
the decedent took part and was a party to and participated in.” 

It has also been said that: “To warrant the exclusion, the disqualification 
— clearly appear and not be a matter of inference.” Abbott’s Trial Evidence, 
vol. 1, p. 114. 


We have discovered no authority directly in point. The cases cited and re- 
lied on by defendant (Wallace v. Fraternal Mystic Circle, 127 Mich. 387, 86 N. 
W. 853; Great Camp Knights of Maccabees v. Savage, 135 Mich. 459, 98 N. W. 
26; Shepard v. Shepard, 164 Mich. 183, 129 N. W. 201, and Perfect Cleaners & 
Uyers v. Kirschbaum, 257 Mich. 430, 241 N. W. 142) all refer to statements made 
by deceased on which rights were sought to be founded. In this case no reliance 
is placed upon any such statement. That which is relied upon to prove that 
defendant refused to deliver the policy to the deceased is her answer to a ques- 
tion put to her by Edward. While made in the presence of the deceased, I can 
see no reason for the application of the statute to its admission. The deceased, 
while present, took no part in the conversation. Its purpose was to account for 


the failure of the deceased to forward the policy to the company with his request 
lor a change of beneficiary. 
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The decree is affirmed, with costs to appellees. 
Clark, Potter, North, Wiest, and Butzel, JJ., concurred with Sharpe J. 
McDonald, Chief Justice dissents. 


MAZE v. EQUITABLE LIFE INS. CO. OF IOWA. No. 29117. 
Supreme Court of Minnesota. Feb. 3, 1933. 
246 Northwestern Reporter 737. 
1. INSURANCE. 


Words “totally disabled,” used in disability provision of life policy, mean 
inability to do all substantial and material acts necessary to carrying on of 
insured’s calling in substantially customary manner. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. ; 

Words used in policy must be construed according to their character and 
relation to subject-matter. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

3. INSURANCE. 

Totally disabled insured is “permanently” disabled when total disability, 
existing for 60 days, may reasonably be expected to continue for life or 
indefinitely. p pa 

Word “permanently,” as used in life policy providing that on establish- 

ment that insured had become totally disabled so that he was permanently, 
wholly, and continuously prevented from engaging in any occupation 
for profit and that such total disability had existed for not less than 60 
days insurer would, during continuance of such disability, waive payment 
of premiums and make monthly payments to insured, did not indicate 
that disability must last forever or for life, since insurer agreed to waive 
payment of premiums and make monthly payments only during continu- 
ance of the disability, and, furthermore, an additional provision permitting 
the insurer to demand proof of continued disability carried implication 
that the insurer contemplated that the disability might terminate. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 

Words “totally and permanently disabled” contemplate disability which reason- 
ably satisfies impartial mind insured is totally disabled and may be reasonably 
expected to continue in such condition for indefinite period. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 
Doubtful construction of policy must be resolved against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 

Whether insured was totally and permanently disabled within disability pro- 
vision of life policy at time claim was filed held for jury, notwithstanding dis- 
ability subsequently ceased. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Syllabus by the Court. 

1. In an action to recover installment payments under a disability policy, 
such as here involved, words must be construed according to their nature and 
character and their relation to the subject-matter of the contract. 

2. The words “totally disabled,” when used in such a policy, are not to be 
literally construed so as to mean a state of absolute helplessness, but rather a 
state of inability to do all the substantial and material acts necessary to the 
carrying on of the insured’s calling in substantially his customary and usual 
manner. 

3. Under this particular policy, a totally disabled insured is “permanently” 
disabled when he has been totally disabled for a period of sixty days and proves 
by competent evidence the nature and character of such disability, as far as 
known or may reasonably be ascertained, and that it may reasonably be expected 
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to continue for life, or that its duration may reasonably be expected to continue 
indefinitely. 

4. The evidence of the insured was sufficient to take the case to the jury. 

Appeal from District Court, Ramsey County; Richard D. O’Brien, Judge. 

Action by Hilary Julien Edward Maze against the Equitable Life Insurance 
Company of Iowa. From an order denying a motion for a new trial, after a 
verdict had been directed for defendant, plaintiff appeals. 

Reversed. 

Samuel P. Halpern, of Minneapolis, for appellant. 

Doherty, Rumble, Bunn & Butler, of St. Paul (Phineas M. Henry, of Des 
Moines, Iowa, of counsel), for respondent. 

Wison, C. J. 

Plaintiff appealed from an order denying his motion for a new trial after a 
verdict had been directed for defendant. 

The action is to recover twenty-three disability installment payments under 
a life insurance policy issued to plaintiff by defendant with a disability rider 
attached. The contents of this rider is the sole subject of our present considera- 
tion. The annual premium on the life policy was $133.90, and the annual premium 
on the disability rider was $24.80. The policy was issued September 24, 1928. 

Through the rider defendant agreed, upon due proof being furnished, that 
the insured had become “totally disabled by bodily injury or disease so that he 
will thereby be permanently, wholly, and continuously prevented from engaging 
in any occupation whatsoever for remuneration or profit, and that such total 
disability has then existed for not less than 60 days * * * it will, during the 
continuance of such disability * * * 

“(a) Waive the payment of the premium * * * 

“(b) Pay to the insured $100.00 each month.” 

The rider further provided: 

“If proof satisfactory to the Company is furnished that said disability results 
from mental incapacity, payment may be made to the wife of the insured or any 
beneficiary, and the Company will be discharged from all further liability on 
account of the payments so made. 

“The waiver of premium shall begin as of the anniversary of the policy next 
succeeding the date of the commencement of such total disability, and the monthly 
payments shall begin as of the date of the commencement of such total disability, 
provided, however, that in no case shall the waiver of premium begin as of an 
anniversary, nor shall any monthly payments begin as of a date, more than six 
months prior to the date of receipt of the required proof. * * * 

“The Company may at any time and from time to time, but not oftener than 
once a year, demand due proof of such continued disability, and upon failure to 
furnish such proof, or if it appears that the insured is no longer wholly disabled 
as aforesaid, no further premiums shall be waived nor income payments made. 

“In addition to and independently of all other causes of total and permanent 
disability, the entire and irrecoverable loss of the sight of both eyes or of the 
use of both hands, or of both feet, or of one hand and one foot, shall be con- 
sidered as constituting total and permanent disability within the meaning of this 
provision.” 

For a period of twenty-three months, from about June 27, 1929, to about 
June 1, 1931, plaintiff by reason of an infirmity was totally disabled. On October 
19, 1929, he filled out and gave to defendant proof of disability blanks furnished 
by defendant and thereby made claim for disability benefits on the basis that he 
was totally and permanently disabled since June 30, 1929; such disability then 
having existed for more than sixty days. It is conceded that during said twenty- 
three months plaintiff was totally disabled. The difficulty is whether such dis- 
ability was permanent. Plaintiff claimed in his sworn statement that it was. 
At the time when he furnished such statement neither he nor his doctor knew 
how long his disability would continue. About nineteen months later, on or 
about June 1, 1931, the disability had ceased, and soon thereafter plaintiff 
ae his business as a dentist. This action was commenced about October 


The theory of the plaintiff is that the conceded total disability, which had 
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continued for more than sixty days and continued to and existed at the time he 
made such proof of claim for disability benefits, and was then of an indefinite 
duration was permanent within the language of the policy. This defendant denies, 
and suggests that since the disability ceased before the commencement of this 
action plaintiff cannot recover upon the theory of total and permanent disability 
within the language of the policy. 

A literal construction of the words “totally disable * * * so that he will 
thereby be permanently, wholly, and continuously prevented from engaging in any 
occupation,” etc., would necessarily preclude plaintiff’s recovery. ‘ 

[1] It may be noted that the words “totally disabled,” when used in such a 
policy, are not to be literally construed so as to mean a state of absolute help- 
lessness, but rather a state of inability to do all the substantial and material acts 
necessary to the carrying on of the insured’s calling in substantially his customary 
and usual manner. Annotation 79 A. L. R. 857. This is recognized as the 
liberal rule of construction which is followed in Minnesota. Carson v. New York 
Life Ins. Co., 162 Minn. 458, 203 N. W. 209. In other words, under such liberal 
construction total disability to engage in any occupation or work for compensation 
or profit does not mean that the insured person must be wholly helpless. He may be 
able to perform some parts of an occupation, yet he may be held to be totally 
disabled unless he is able to perform the substantial or material parts of such 
gainful occupation or work with reasonable continuity. Wilson v. Met. Life Ins. 
Co. (Minn.) 245 N. W. 826, filed December 16, 1932. This, however, is important 
in this case only as indicating the tendency of the court toward liberal construction. 

Defendant says that plaintiff’s disability was temporary, which is the 
antithesis of permanent. “Permanent” usually means forever, an absolute per- 
petuity, something continuing in the same state or without any change that 
destroys form or character, something lasting, something to remain as it is, an 
antonym to “temporary.” 

[2] We are of the opinion, however, that the meaning of the word “perman- 
ent” as used in a contract of the character now before us is to be construed 
according to its nature and in its relation to the subject-matter of the contract. 
Penn Mutual Life Ins. Co. v. Milton, 160 Ga. 168, 127 S. E. 140, 142, 40 A. L. R. 
1382; Texas & Pac. Ry. Co. v. Marshall, 136 U. S. 393, 10 S. Ct. 846, 34 L. Ed. 
385; Mead v. Ballard, 7 Wall. 290, 19 L. Ed. 190. 

From the standpoint of plaintiff it may be noted: Plaintiff bought this 
contract anticipating a substitute monthly income of $100 per month in case he 
became disabled. We perhaps have assumed as much in Carson v. N. Y. Life 
Ins. Co., 162 Minn. 458, 203 N. W. 209. 


[3] Defendant agreed to waive payment of premiums and make the monthly 
payments under specific conditions, and when? “During the continuance of such 
disability.” This language does not indicate that defendant meant to say in its 
policy that the disability must last forever, to the end or for life. But it would 
seem from this and other provisions that defendant rather contemplated that if 
plaintiff was so totally disabled for a period of sixty days—apparently a waiting 
period of that length—the insured would be in a position to claim permanent 
disability. 

But there is another still more persuasive provision in the policy which reads: 
“The company may at any time and from time to time, but not oftener than 
once a year, demand due proof of such continued disability, and upon failure to 
furnish such proof, or if it appears that the insured is no longer wholly disabled 
as aforesaid, no further premiums shall be waived nor income payments made.” 

This clause carries implication that the insurer contemplated that disability 
might terminate in which event the waiver of the payment of premiums would 
come to an end, and the insured would have to begin to pay premiums again. It 
contemplates that the disability, proof of which would entitle the insured to the 
benefits provided, might not last forever, but might end, and after the cessation 
of the total disability the benefits would cease. This provision must also be 
read in connection with the words which provide for the $100 monthly payments 
“during the continuance of such disability.” As said in Penn Mutual Life Ins. 
Co. v. Milton, supra: 

“This language clearly indicates that the insurer meant that the total dis- 
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ability, on proof of which it would grant the benefits named, was not one which 
might last during the entire life of the insured, but one which might end prior 
to his death.” 

In the Penn Case the court held that a disability which had lasted sixteen 
months, and from which the insured then recovered, was a permanent disability 
under a policy containing substantially the same language as here. Perhaps the 
only difference was that in that case the first monthly payment was payable six 
months after the receipt of the proof of total and permanent disability. 

The Penn Mutual Case supports plaintiff’s position. The reasoning therein 
seems sound, yet it has been criticized. Grenon v. Metropolitan Life Ins. Co. 
(R. I.) 161 A. 229. 

Plaintiff’s contention also finds support in Eastep v. N..W: Nat. Life Ins. 
Co., 114 Neb. 505, 208 N. W. 632, 634, wherein the court in reference to a dis- 
ability said: “In the event that what was once regarded as a total permanent 
disability should prove to be a total temporary disability the provision of the 
policy should be construed to render the company liable for that period only.” 
The theory of plaintiff finds support in Wenstrom v. A&tna Life Ins. Co., 55 N. D. 
647, 215 N. W. 93, 54 A. L. R. 289. 


In Hawkins v. John Hancock Mutual Life Ins. Co., 205 Iowa, 760, 218 N. W. 
313, 315, the court held in relation to a policy such as this that a disability 
annual premium of $3.84, for which the insurer agreed to pav 10 per cent. of the 
face of the policy annually (and payments of $100 per month in the instant case 
was 10 per cent.) and total relinquishment of annual premiums, bear out the 
interpretation that the ordinary and common risk of temporary disability which 
happens to most people was not in mind. The court cited with approval the 
Ginell (Ginell v. Prudential Ins. Co., 237 N. Y. 554, 143 N. E. 740, adopting dis- 
senting opinion in 205 App. Div. 494, 200 N. Y. S. 261), Shipp (Shipp v. Metro- 
politan Life Ins. Co., 146 Miss. 18, 111 So. 453), and Leduc (Leduc v. Metropol- 
itan Life Ins. Co., 65 Quebec Official L. R. 1927, 320) cases. It may be im- 
portant to note that in the Hawkins Case the insured had recovered when he 
made his proof and that fact was disclosed therein. This circumstance and the 
small disability premium were the basis for the opinion. 


It is interesting to note, however, that the opinion in the Hawkins Case was 
filed March 13, 1928, and that the same court filed an opinion in Kurth v. Cont. 
Life Ins. Co., 211 Iowa, 736, 234 N. W. 201, 202, January 13, 1931, wherein the 
court used considerable language tending to support the position of plaintiff in 
the instant case though the Hawkins Case was not mentioned. In the Kurth 
Case the court was called upon to deal solely with the “total and permanent 
disability” insurance provided for in the contract. The position of the insurer 
there was much the same as the insurer in the instant case, and the court in 
part said: “If the construction sought to be placed on the policy by the de- 
fendant insurance company should prevail, the waiver of premiums would then 
mean nothing; secondly, the installment payment provisions would mean nothing, 
as they, if any there be due, are to be paid to the insured himself.” The policy 
in the Kurth Case specified that a disability for sixty days was “presumably” 
permanent (this word is not in the policy now before us). The court con- 
tinuing said: 

“The fact is that the use of the word ‘presumably’ in connection with ‘per- 
manent’ is sufficient to destroy the idea that it was intended that the absolute 
certainty of the permanency and the absolute certainty of the continuance of 
the disability should prevail. The word ‘presumably’ is a comparative adverb, 
as used in this instance, and by its very nature precluded the idea of an absolute, 
lasting, or fixed condition. Its meaning is, fit to be assumed as true in advance 
of conclusive evidence; credibly deduced; fair to suppose; by reasonable suppo- 
sition or inference; what appears to be entitled to belief without direct evidence. 
** * By the employment of this word ‘presumably,’ it is clear that there might 
be some question at present or in the future concerning the permanency and 
continuancy of the described disability. It next follows that the phrase, ‘and 
that he will be wholly and continuously prevented thereby,’ must be construed 
as not implying absolute certainty, but as a reasonable and fair presumption that 
‘he will be wholly and continuously prevented thereby from pursuing any gain- 
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ful occupation.” The words ‘permanently’ and ‘continuously,’ standing alone 
would imply that the disability was a lasting and absolutely fixed condition, but 
when these words are taken in connection with the language used in other 
provisions of the contract, the only fair construction to be placed on such words 
is, not that the disability which has existed during sixty days must exist forever, 
but that such disability has existed for a period of not less than sixty days and 
by a fair presumption will continue for a future period. * * * To sustain this 
point, we quote another clause of the contract as follows: ‘After accepting proofs 
of disability under this policy the company shall have the right at any time 
thereafter, but not more frequently than once a year, to require proof of the 
continuance of such disability; and if the insured shall fail to furnish such 
proof, or if it appears that the insured has so far recovered as to be able to 
engage in any gainful occupation, the company’s obligation to pay the premium 
and installments shall cease.’ 

“By the insertion of the foregoing clause in the contract, it is obvious that 
the disability by which the benefits may accrue and become obligations of the 
company is not absolutely expected to be absolutely permanent and absolutely 
continuous and to absolutely prevent the insured during his after life-time from 
engaging in any gainful occupation, because this insertion was intended to 
govern when and if such presumably permanent disability might be removed 
by some means or other, and the company desired what benefits it might have 
by reason of such removal.” 

It seems to us that the Kurth Case is strong authority in support of the 
contention of the plaintiff. 

In Metropolitan Life Ins. Co. v. Noe, 161 Tenn. 335, 31 S.W.(2d) 689, the 
disability provisions of the policy provided for payment in case of total and 
permanent disability, wholly incapacitating, etc. The court said: “It is apparent 
that the policy undertakes to pay a monthly sum for disability only when a con- 
dition of permanent total disability has been shown to exist. However, the 
showing requisite to set in motion the monthly installment payments under the 
disability clause need not be absolute—such as would be afforded by death. The 
disability clause contemplates continuance of life, and while there is life there 
is hope, however faint.” The court then pointed out the express provisions in 
the policy for discontinuance of the payments “in the event of the recovery of 
the employee from such disability before all installments have been paid,” in 
which event, “payment of such installments on account of such employee shall 
cease.” It was there held that the policy contemplated the accrual of liability for 
installment payments under conditions which may prove ‘temporary only, although 
at the time indicative of permanency. 

[4] We are of the opinion that the authorities support the conclusion that 
in insurance parlance, when used in such a policy as now before us, the words 
“totally and permanently disabled” contemplate a disability at the time of the 
continuance of the claim, which reasonably satisfies a fair and impartial mind 
that the insured is then totally disabled and may reasonably be expected to continue 
in such condition for at least an indefinite period of time. The vital question thus 
involved must be determined on the evidence in each individual case. It neces- 
sarily follows that such a policy contemplates the accrual of liability for install- 
ment payments under conditions which may eventually prove temporary only, 
although at the time indicative of permanency. As said in the Hawkins Case, 
“fairness to the policyholder requires that reasonable evidence of permanency be 
accepted and the benefit paid so long as such apparent permanency exists, but, if 
it later appears that the seeming permanent condition is not such, then the com- 
pany shall be no longer held to continue paying benefits.” 

Defendant is not without support for its position. See dissenting opinion in 
Ginell vy. Prudential Ins. Co. of America, 205 App. Div. 494, 200 N. Y. S. 261, 
which on appeal was made the prevailing opinion. 237 N. Y. 554, 143 N. E. 740. 
However, aside from standing on the literal meaning of words, the court points 
out that the language of the policy there involved showed that for the disability 
insurance an additional premium of 44 cents a year was paid, and the court 
seemed to conclude therefrom that it could not have been expected by the parties 
that the risk of liability under this clause in the policy was considerable. Ap- 
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parently the court considered that the premium was so small that the parties 
never contemplated any greater risk than that involved under the theory of the 
insurer. But the fact that in the instant case the additional premium was $24.80 


per year tends to diminish the force or weight of the Ginell Case as an authority 
in this case. 


In Shipp v. Met. Life Ins. Co., 146 Miss. 18, 111 So. 453, the strict rule of 
construction was applied. Likewise in Leduc v. Metropolitan Life Ins. Co., 65 
Quebec O. L. R., 1927, 320 wherein it does not appear that the policy contains 
any such conditions as are now before us. The only question there was whether 
an illness for five months and ten days was “absolute and permanent,” and the 
court answered in the negative. 


In Metropolitan Life Ins. Co. v. Blue, 222 Ala. 665, 133 So. 707, 79 A. L. R. 
852, the language used supports the defendant. It does not, however, appear in 
the opinion whether at the time the insured made his proof he had recovered. Nor 
does it appear that at the time of making claim his illness and disability were of 
an indefinite duration, nor that they would continue. It is possible that the in- 
sured had fully recovered before making his claim; whereas, as here stated by 
counsel for appellant, “in the case at bar, the evidence shows conclusively that at 
the time of making claim for total and permanent disability benefits, the assured 
was suffering from an infectious arthritis, which was totally disabling, and that 
such disability was of a lasting and continuous nature and of indefinite duration, 
and that it was difficult to determine when and if the insured would ever recover 
therefrom. His total disability for 20 months thereafter, demonstrates its per- 
manency. Therefore whether or not at that time he was totally and permanently 
disabled was properly a question of fact for the jury to determine, notwithstanding 
his ultimate recovery.” 


[5] It seems unreasonable to put a construction upon such a policy burdening 
the insured suffering from a disability to establish by evidence that such a dis- 
ability is to last forever. Such an undertaking is not only in itself a discouraging 
one but a difficult one, even though in truth and in fact such disability may never 
yield to treatment and time may prove that there can be no recovery. At best 
such proof can raise an issue upon opinion evidence only, and it would seem 
that no policy should be construed to put such difficult obstacles in the way of the 
policyholder unless the language clearly expresses such an intention so that there 
can be no doubt that the insured so understands his contract when he enters into 
it. Jf that is the intention at the time a policy is written, the company should be 
able to couch it in such simple language that there can be no misunderstanding. 


Hence doubtful construction must be resolved against the insurer who 
writes the policy and who thoroughly understands the nature of its contractual 
obligation. In contracts the intention of the parties, rather than the words act- 
ually used by them, should be considered. 


The insured could hardly expect to recover in Brod v. Detroit Life Ins. Co., 
253 Mich. 545, 235 N. W. 248, as indicated by language used in the opinion, to-wit: 
“Plaintiff made no showing at the trial by medical opinion or otherwise, of the 
probable duration of his total disability, nor did he present testimony that he had 
made such showing in his proof of claim. While it is true that the time a dis- 
ability will run cannot be foretold with certainty, there are possibilities and prob- 
abilities in connection with injuries and diseases which may be measured more or 
less accurately by standards based upon experience, and which may be shown in 
evidence. Plaintiff’s proof failed entirely in the essential that total disability 
would ‘presumably’ be for life, as required by the policy.” In the Brod Case the 
policy provided for payment of disability benefits in the event the insured became 
totally and permanently disabled for life. Nor did the policy contain such pro- 
visions as we have emphasized in the instant case. 


The cases following the strict rule of construction say that a temporary total 
disability, even for a year, followed by only a partial disability, is not within the 
benefit. Ginell vy. Prudential Ins. Co. supra; Brod v. Detroit Life, supra; Metro- 
politan Life Ins. Co. v. Blue, supra. 

In Home Benefit Ass’n v. Brown (Tex. Civ. App.) 16 S.W.(2d) 834, the pol- 
icy did not provide for monthly installments but for the payment of a lump sum 
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of $1,500 if assured by accident became totally and permanently disabled. There 
was no provision for continuance of disability. 

Defendant also relies upon Conley v. Pacific Mutual, 8 Tenn. App. 405. 

In Ohio National Life Ins. Co. v. Stagner, 223 Ky. 571, 4 S.W.(2d) 364, the 
court, under a policy containing a number of provisions such as now before us, 
held that the proof had to show that the disability must be for life. It did not 
contain such words as “during disability.” There the policy also contained the 
words “as presumably to be permanently disabled.” It, however, only required 
plaintiff to show facts from which a presumption would arise that his disability 
was a permanent condition. : 

The literal language of the Court in Grenon v. Metropolitan Life Ins. Co. (R. 
I.) 161 A. 229, strongly supports the strict construction urged by defendant. It 
may be noted, however, that in that case the proof of claim disclosed that the dis- 
alility was not permanent. The court was discussing a temporary disability. 

Likewise Lewis v. Metropolitan Life Ins. Co. (La. App.) 142 So. 262, a late 
case, the court used forceful and vigorous language which from the standpoint of 
the strict and technical rule of construction is very persuasive. But again in 
that case the insured was paying an annual premium of only 57 cents, which in a 
measure is indicative of the kind of insurance that the parties must have had in 
mind, when they made the contract, the relation between the premium and the 
consequences as hereinbefore mentioned. It may also be stated that in the Lewis 
Case the proof of disability negatived permanent disability. 

The policy before us carries no presumptive period, but it does carry a wait- 
ing period of sixty days, which for all practical purposes should equally serve the 
defendant. It has the benefit of the disability having existed for sixty days be- 
fore it may become the foundation for a claim of total disability. 

In the oral argument defendant advanced the claim that the words “during 
the continuance of such disability” and clauses of similar import had reference 
to the paragraph in the rider providing that payments could be made to the wife 
of one whose “disability results from mental incapacity.” But we see no justifi- 
cation for this contention. The policy does not so read, and nothing has been 
pointed out indicating that the parties so intended to limit the application of this 
provision. Indeed, there is little, if anything, to support the reasonableness of 
such distinction. : 

If an insured, under such a policy as here involved, has been totally disabled 
for a period of sixty days, and proves by competent evidence the nature and char- 
acter of such disability, as far as is known or may reasonably be ascertained, and 
that it would probably or may continue for life, or that its duration may reason- 
ably be expected to continue indefinitely, he is entitled to recover installment pay- 
ments as one who is totally and permanently disabled. Subsequent recovery, even 
before trial, does not destroy the insured’s cause of action, though it terminates 
the accrual of subsequent installment payments thereunder. The insurer is not 
required to pay after the disability ceases, and it is adequately protected by the 
language of the policy. Total and permanent disability, under such a policy, con- 
templates a physical or mental condition as a general rule at the time of the mak- 
ing of the claim, but not necessarily confined thereto, and relating to the period 
of the duration of such alleged disability. Each case must stand upon its own 
merits, and the evidence usually presents a question of fact. 

Such is our conception of what the parties to such a contract must have had 
in their minds. It provided that the insured should have the benefit of his seem- 
ing condition while it continued, but it protected the insurer against payments 
if the condition proved, as possible, to be temporary. A fair interpretation of the 
policy is that the parties intended payment to be made as long as an apparent per- 
manency lasted; and that if time proves such seeming permanent condition is not 
such, then payments cease. 

[6] We adhere to the former holdings of this court in following the liberal 
rule of construction which is supported by the Penn Case and other authorities. 
In the instant case plaintiff's evidence was sufficient to support a finding of the 
jury that he was totally and permanently disabled within the meaning of the pol- 
7 at the time when he made his claim. That was sufficient to take the case to 
the jury. 
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The result of cur construction of this policy is equitable and just and is the 
consequence of construing the word “permanent” according to its nature and its 
relation to the context and the subject-matter of the contract. Otherwise the 
purpose of the policy to provide a substitute income is defeated and a reason is 
created to prompt the insurer to procrastinate in the consideration of the claim 
and delay the trial of the cause in the hope that the insured’s recovery before trial 
might relieve it from payments. Any other conclusion would mean that some of 
the phrases and provisions in the policy were useless, meaningless, and inserted 
without a purpose. 

Reversed. 


MUTUAL LIFE INS. CO. OF NEW YORK v. HEBRON. No. 30470. 
Supreme Court of Mississippi, Division A. Feb. 20, 1933. 
146 Southern Reporter 445. 
Syllabus by the Court. 
1. INSURANCE. 

Under life policy providing for return of premiums received after due proof 
of disability and before approval, no liability existed to return premiums re- 
ceived before receipt of due proof. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

2. INSURANCE. 

Under life policy providing that first monthly disability payment should be 
Y on receipt of due proof of disability, no disability benefits accrued until giving 
uf due proof. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

3. INSURANCE. 

Statute prohibiting contractual changes in statutory periods of limitation has 

no application to provision of life policy fixing conditions precedent to liability 


for payment of disability benefits and for return of premiums (Code 1930, § 
2294). 


(For other cases, see Insurance, Dec. Dig. §§ 198[1], 536.) 
4. INSURANCE. 

Life insurer’s gratuitous allowance of disability benefits for eleven months 
prior to receipt of due proof, imposed no liability to allow disability benefits from 
time of existence of disability contrary to terms of policy making due proof con- 
dition precedent to accrual of such benefits. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

5. INSURANCE. 

Life insurance agent’s statement, contrary to policy, that insurer was liable 
from inception of disability and that insured would not lose anything because she 
had failed to make due proof sooner, held mere expressions of opinion without 
effect upon policy (Code 1930, § 5196). 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 

Appeal from Circuit Court, Hinds County; W. H. Potter, Judge. 

Suit by Mrs. Lula D. Hebron against the Mutual Life Insurance Company 
of New York. From judgment for plaintiff, the defendant appeals. 

Reversed, and judgment for defendant. 

_ R. H. & J. H. Thompson, of Jackson, and Frederick L. Allen, of New York 
City, for appellant. 


Green, Green & Jackson, of Jackson, for appellee. 
Cook, Justice. 


_ The appellee instituted this suit against the appellant on two policies of life 
insurance to recover total and permanent disability benefits and premiums paid, 
under the following provisions of the two policies: 


“If the insured, after payment of premiums for at least one full year, shall, 
before attaining the age of sixty years, and provided all past premiums have been 
duly paid and this policy is in full force and effect, furnish due proof to the 
Company at its Home Office either (a) that he has become totally and per- 
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manently disabled by bodily injury or disease, so that he is, and will be, per- 
manently, continuously and wholly prevented thereby from performing any work 
for compensation, gain or profit, and from following any gainful occupation, or 
(b) that he has suffered any of the following ‘Specified Disabilities’ (which shall 
be considered total and permanent disabilities hereunder), namely, the entire and 
irrevocable loss of the sight of both eyes, or the severance of both entire hands, 
or of both entire feet, or of one entire hand, and one entire foot, the company, 
upon receipt and approval of such proof, will grant the following benefits: 

“1. The company will, during the continuance of such disability, waive pay- 
ment of each premium as it becomes due, commencing with the first premium due 
after approval of said due proof. Any premium due prior to such approval by the 
company must be paid in accordance with the terms of the policy, but if due 
— receipt of said due proof, will, if paid, be refunded upon approval of such 
proof. 

“2. The company will during the continuance of such disability, pay to the 
insured a monthly income at the rate of $10.00 for each one thousand dollars of 
the face amount of this policy (but not including dividend additions), the first 
such monthly payment being due on receipt of said due proof, and subsequent 
payments on the first day of each calendar month thereafter, if the insured be 
then living and such disability still continue. No income payments, however, will 
be made prior to the approval of such proof by the Company as satisfactory, but 
upon such approval, whatever income payments shall have become due will then 
be paid. * * *” : 

The declaration alleged that the appellee became totally disabled on Augivi 
6, 1928, and has been totally and continuously disabled since that date; that she 
gave the appellant preliminary notice of her disability “as soon as she was in- 
formed that she was entitled to claim the disability benefits of said contracts or 
policies of insurance,” and, in addition, prepared and executed a sworn statement 
of disability and forwarded same to the appellant on or about December 3, 1930. 

It was further alleged that on or about December 15, 1930, the appellee re- 
ceived from the appellant two checks for $970.05 each, or a total of $1,940.10, 
which amount included $640.10 as a return of one premium paid on the two 
policies, and $1,300 in disability benefits, whereas she was entitled to receive, in 
addition to the amounts so paid, the sum of $1,560 covering disability benefits 
for fifteen months and eighteen days prior to December 24, 1929, which was 
alleged to have been arbitrarily fixed as the date on which disability benefits 
began to accrue to her, and that she was also entitled to the refund of an addi- 
tional premium paid on said policies prior to December 24, 1929, for all of which 
she demanded judgment. 

The appellant demurred to the declaration, setting up in its demurrer that 
the declaration was insufficient in law and failed to state a cause of action be- 
cause: “As shown by the averments of the declaration and exhibits thereto, the 
defendant became obligated to pay to plaintiff a monthly income at the rate of 
$10.00 for each one thousand dollars of the face amount of the policies only after 
receipt and approval by it of proof of plaintiff’s disability, the first of such 
monthly payments being due to be paid on receipt and approval of such proof 
of disability and subsequent payments to be made on the first day of each calen- 
dar month thereafter; and plaintiff did not furnish unto defendant proof of her 
disability until December 8th, 1930, and full payment has been made by defend- 
ant to plaintiff for all disability benefits to which she was entitled under the 
terms of said policies from and after date of December 8th, 1930. And, by the 
terms of said policies of insurance, defendant became obligated to waive the pay- 
ment to it of all premiums during the continuance of plaintiff’s said disability com- 
mencing with the first premium due after approval of proof of such disability, 
and the payment of all further premiums after the approval of such disability was 
by the defendant waived.” 


The demurrer was overruled, and thereupon the appellant filed two special 
pleas, averring: First, that the payments, aggregating $1,940.10, were gratuitous 
and voluntary, and made without legal or other consideration; and, second, that 
there was an accord and satisfaction by the acceptance of checks, each bearing 
on its face the following notation: “Amount due on above date under the dis- 
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ability provisions of policy —————” (number of policy inserted). Replications 
were filed to these pleas, and the cause was submitted to the court, without the 
intervention of a jury, upon the pleadings and proof, and a judgment was entered 
in favor of the appellee for the amount sued for, with interest and costs. 

The facts as shown by the record are not controverted. The two policies were 
issued by the appellant on February 1, 1925, and all premiums accruing prior to 
November 24, 1930, when the notice of disability was given, were paid. The ap- 
pellee became wholly disabled on August 6, 1928, and has been continuously dis- 
abled since that date. She has been at all times since the beginning of her dis- 
aility, in full possession of her mental faculties, but on account of negligence or 
oversight, she did not give the appellant notice of her disability until November 
12, 1930, which preliminary notice was received by the appellant at its home 
ofice on November 24, 1930. On December 3, 1930, on a form furnished by the 
appellant’s soliciting agent, she executed a formal proof of her disability and 
forwarded it to the appellant. It was received by the appellant on December 8, 
1930, and after approval, the appellant, on December 13, 1930, issued and for- 
warded to the appellee checks to cover a refund of premiums paid on February 
1, 1930, and disability benefits which had accrued after receipt of the preliminary 
notice of disability, and also disability benefits for eleven months prior to the 
receipt of this preliminary notice. Since the approval of the proof of disability, 
the appellant has continued to pay a monthly benefit of $100, and no complaint 
is made as to that, but the demand here is for a refund of premiums paid, and 
monthly disability benefits alleged to have accrued between August 6, 1928, the 
date upon which the appellee became disabled, and November 24, 1929, the date 
from which the appellant calculated the benefits paid. 

The proof offered by the appellant was to the effect that the terms and con- 
ditions of the policy contracts sued on were never modified, altered, or in any 
way changed after the execution thereof on February 1, 1925; that the company 
never recognized or admitted its liability under the terms of its policy for any 
benefits and waiver of premiums, prior to receipt of the due proof of disability, 
and that the payments of benefits to the appellee antedating receipt of proof of 
her disability were purely voluntary and gratuitous, and were made in pursuance 
of an adopted policy and rule of the company to pay eleven months’ benefits to 
all holders of policies of the class of those held by the appellee. The reason 
assigned for the adoption of this rule, and the payment of benefits which were 
more liberal than required by. the policies, was that the company had adopted a 
new and later form of policy containing provisions for the payment of benefits 
for eleven months prior to the receipt of proof of disability, where the proof 
showed a total disability for one year prior to the receipt of such proof, and the 
purpose of this rule was to grant to policyholders of the class to which the ap- 


pellee belonged the same benefits as the holders of the new contract were entitled 
to thereunder. 


[1, 2] The first question presented by this appeal is whether the obligation to 
waive premiums and pay disability benefits arose upon the receipt and approval 
of proof of disability, or upon the happening of the disability, and upon this 
question, this case is controlled by the cases of New York Life Ins. Co. v. Alex- 
ander, 122 Miss. 813, 85 So. 93, 15 A. L. R. 314, and Berry v. Lamar Life Ins. 
Co. (Miss.) 142 So. 445, and the opinion therein on the suggestion of error, 
rendered February 13, 1933, 145 So. 887. The pertinent provisions of the policy 
here sued on are in all material respects and in legal effect the same as those 
involved in Berry v. Lamar Life Ins. Co., supra. The provisions of these policies 
are that: “If the insured * * * furnish due proof to the company at its 
Home Office * * * the company will, during the continuance of such dis- 
ability, waive payment of each premium as it becomes due, commencing with the 
first premium due after approval of said proof.” This provision does not waive 
the payment of any premium which becomes due after receipt by the company 
of said due proof, and before the approval of such proof, but expressly requires 
that such premiums shall be paid in accordance with the terms of the policy. It 
is provided, however, that any premium, due and paid between the dates of the 
receipt and the approval of said proof, will be refunded upon approval of the 
proof. The further obligation of the company under this provision of the policy 
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is to pay a monthly income to the insured of $10 for each $1,000 of the face 
amount of the policy, it being expressly provided that the first monthly payment 
shall be due on receipt of said due proof, and that a monthly payment shall there- 
after be due on the first day of each calendar month, if the insured be then living 
and such disability still continue. There is no ambiguity in these provisions of 
the policy contract. Thereby, the company obligated itself to waive the payment 
of further premiums after the receipt of due proof, and to pay monthly benefits 
from and after receipt of such proof, provided the proof is approved by the 
company. There is thereby created no obligation to return any premiums paid and 
pay any benefit accruing prior to the receipt of due proof of disability, and, 
as said in Berry v. Lamar Life Ins. Co., supra, on the suggestion of error, “Until 
and unless such proof was filed, there was no waiver of premiums, and no accrual 
of benefit.” 

As was said by the Supreme Court of the United States in Bergholm y. 
Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 231, 76 L. Ed. 416, in con- 
struing a similar provision of an insurance policy, “Here the obligation of the 
company does not rest upon the existence of the disability; but it is the receipt 
by the company of proof of the disability which is definitely made a condition 
precedent to an assumption by it of payment of the premiums becoming due after 
the receipt of such proof,’ and we might add that the obligation of the company 
to pay disability benefits due does not rest upon the existence of the disability, 
but it is the receipt by the company of proof of the disability which is definitely 
made a condition precedent to the assumption by it of payment of such benefits. 

[3] Upon the contention that section 2294, Code 1930, prohibiting any change 
by contract of the statutory periods of limitation of actions, writes out of the 
conracts of insurance the provision that liability for disability benefits shall arise 
only upon receipt of proof of such disability, this case is likewise controlled by 
the case of Berry v. Lamar Life Ins. Co., supra, wherein it was held that this 
statute has no application to this provision of the contract. 

The appellee argues, however, that if it be held that the mere existence of 
the disability, as a physical fact, does not impose liability, but that actual receipt of 
due proof of such disability creates the liability under this provision of the 
policies, then the appellant waived this provision and obligated itself to pay bene- 
fits for the entire period of disability, by approving the proof showing disability 
from August 6, 1928, and paying the monthly benefits for a period of eleven 
months next preceding the receipt of such proof. In other words, it is argued 
that the proof was an entirety and showed a total disability for the entire period 
from August 6, 1928, to November 24, 1930, and, consequently, when the appel- 
lant approved the proof and paid the benefits for a portion of this period, it 
thereby waived its right under the contract to pay only prospective benefits and 
assumed an obligation to pay retrospective benefits for the entire period of dis- 
ability. 

[4] The uncontroverted proof is that no change or modification of the terms 
or the provisions of the policy contract was made or agreed to at any time, and 
that the payment of benefits for eleven months prior to the receipt of the proof 
of disability was purely voluntary and gratuitous, and in accordance with an 
adopted rule of the company, in effect after September 1, 1930, to allow policy- 
holders of the class to which appellee belonged benefits for eleven months prior 
to the receipt of proof of disability, in order that they would receive the same 
benefits as holders of the new and changed policies then being issued by the ap- 
pellant. The rights of appellee and appellant are to be measured by the terms and 
provisions of the policy contract, and by such contract the appellant was only 
obligated to make prospective payments from the date of receipt of due proof 
of disability. It was not thereby obligated to make payments antedating receipt of 
such proof, and the fact that, in pursuance of an adopted policy and rule of the 
company, it paid benefits not provided for or required by the terms of the policy, 
did not obligate it to grant the appellee further and additional payments or bene- 
fits not required by her contracts. 

A soliciting agent of the appellant assisted the appellee in the preparation of 
the proof of disability, and over the objection of the appellant, the husband of 
the appellee was permitted to testify that this agent stated that the company was 
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liable from the time she became disabled, and that it would not take advantage of 
the delay in filing proof, and that, “You won’t lose anything by the delay.” This 
soliciting agent also delivered to the appellee the checks in payment of the bene- 
fits allowed, and upon objection being made to the amount thereof, he stated that 
he “would take it up with the company.” 

[5] It is now contended that, in view of our statute, section 5196, Code 1930, 
defining insurance agents, and providing that such agents “shall be held to be the 
agent of the company for which the act is done or the risk is taken as to ail 
the duties and liabilities imposed by law, whatever conditions or stipulations may 
be contained in the policy or contract,” the provisions of the policy as to the 
payment of benefits only from date of receipt of due proof were waived by the 
acts and declarations of this agent. By virtue of this statute, persons thereby made 
agents of a company may bind the company within the real or apparent scope 
of their authority in the performance of the act on behalf of the company; but 
there was nothing done or said by this soliciting agent which changed, altered, or 
modified the provisions of the contract, or constituted a waiver of the express 
provisions thereof. The act of the agent in assisting in the preparation of proof 
of disability showing the fact of present disability and the date of the beginning 
thereof, or in delivering the checks to the appellee, did not waive, change, or 
modify the terms of the contract and create a liability which did not theretofore 
exist thereunder. The declaration of the agent as to the extent of the liability of 
the company under the disability provisions of the policy, were in effect a mere 
expression of opinion as to the legal effect of the contractual provision, a matter 
about which lawyers and judges have widely differed, as shown by recent litigation 
in this court. The statements of this agent, made to the husband of the appellee, 
that the company would not take advantage of the delay, and that the appellee 
would lose nothing on account of the delay, was likewise in effect an expression 
of opinion and was wholly insufficient to waive the provisions of the contract, 
and in effect make a new contract between the parties. 

The appellee advances the contention that by pleading over after the declara- 
tion had been adjudged good on demurrer, the appellant waived its demurrer and 
is estopped to assert error in the overruling thereof. This becomes immaterial in 
view of the fact that upon final consideration of all the proof, we think the 
appellee is not entitled to recover any amount sued for. 

The judgment of the court below will be reversed, and judgment will be en- 
tered here for the appellant. 

Reversed, and judgment here for the appellant. 


NATIONAL LIFE & ACCIDENT INS. CO. v. WILLIAMS. No. 30475. 
Supreme Court of Mississippi, Division A. March 6, 1933. 
146 Southern Reporter 455. 
Syllabus by the Court. 


1. INSURANCE. 

Return to beneficiary of premium on life policy amounting to $8.25 held insufti- 
cient consideration for release of insurer. 

(For other cases, see Insurance, Dec. Dig. § 603.) 
2. INSURANCE. 

Evidence held to show as matter of law that insured was in sound health at 
time life policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Marshall County; Thos. E. Pegram, Judge. 

Suit by Julia Williams against the National Life & Accident Insurance Com- 
pany. From judgment for plaintiff, defendant appeals. 

Affirmed. 

Lester G. Fant, Jr., of Holly Springs, for appellant. 

Hindman Doxey, of Holly Springs, for appellee. 

Coox, Justice. 

The appellee instituted this suit in the circuit court of Marshall county, against 
the National Life & Accident Insurance Company, upon an insurance policy on the 
life of her son, Roderick Williams, now deceased. To the declaration the defend- 
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ant insurance company filed a plea of the general issue, with notice thereunder of 
an accord and satisfaction, and the execution by the appellee of the following 
release: 

“$8.25 9—25—1929 

“Received of W. B. Stark, Superintendent at Grenada, Miss., for the National 
Life & Accident Insurance Company, $8.25 Dollars return premium on Policies 
No. E9403401, insuring Roderick Williams which amount is accepted in full 
settlement and satisfaction of all claims under said policies, which are hereby sur- 
rendered to said Company for the following reasons: Impaired Risk at Time of 
Issue of Policy due to Injury two years ago. 

[Signed] Julia Williams. 
“Witnessed : 

“F. P. White 

“W. B. Stark, Mgr.” 

The defendant company, appellee here, also gave notice that it would offer evi- 
dence to prove that the cause of the death of the insured was an injury received in 
an automobile accident some months prior to the issuance of the policy, and that it 
would rely in defense on the following provision of the policy: “No obligation is 
assumed by the company prior to the date hereof, nor unless on said date the in- 
sured is alive and in sound health. Should the proposed insured not be alive or ‘net 


be in sound health on the date hereof, any amount paid to the company as pre- 
miums hereon shall be returned.” 


To the defense so set forth, the appellee filed an answer or. reply averring that 
the said release was without consideration, and was procured by misrepresentations, 
fraud, and duress, and was therefore invalid; and that the insured was in sound 
health at the time of the issuance of the policy sued on. At the conclusion of the 
evidence, the court excluded the said release on the ground that it was not sup- 
ported by any consideration, but submitted the cause to the jury upon the issue as 
to whether or not the insured was in sound health, within the meaning of the pol- 
icy, at the date of its issuance and delivery. Upon this issue, the jury found in 
favor of the appellee for the face of the policy less the sum of $8.25, premiums re- 
turned at the time of the execution of the purported release; and from the judg- 
ment entered on this verdict, the insurance company prosecuted this appeal. 


{1] The principal question presented by this appeal is: Whether or not the re- 
turn of premiums paid, amounting to $8.25, on the theory that the appellant assumed 
no obligation on the policy because the insured was not in sound health on the 
date thereof, constituted a consideration for the execution of the release by the 
appellee. We are of the opinion that it did not. This sum was not paid in settle- 
ment of any disputed amount or liability, or in settlement of any liability by the 
payment of a less sum than due or claimed. It was merely the return of that 
which belonged to the appellee, if the theory advanced by the appellant and ac- 
cepted by the appellee at the time of the execution of the release was correct. There 
was no purported settlement of any liability under the policy, but only a return of 
premiums on the theory that the appellant never assumed the risk, and the policy 
was never in force and effect. According to its own contention, which was accepted 
and acted upon by the appellee in executing the release, the appellant parted with 
nothing of its own which constituted a consideration for the release, and, in our 
opinion, the court below committed no error in excluding it. 


[2, 3] The appellant next assigns as error the refusal of the court below to 
grant the peremptory instruction requested by it, and also complains of alleged er- 
rors in certain instructions granted to the appellee defining “sound health” within 
the meaning of the provisions of the policy. The proof is to the effect that some 
two years prior to his death, the insured was in an automobile accident in which he 
suffered a slight bruise on his leg. This bruise did not interfere in any way with 
his daily labor or cause him any particular inconvenience, and he continued there- 
after to be in apparent good health until February, 1939, about five months after 
the issuance of the policy, when, for the first time, he complained of pains in his 
legs. Upon consulting a physician, it was then for the first time discovered that 
there was a small knot on his leg, which the physician diagnosed as malignant sar- 
coma. This sarcoma developed rapidly thereafter, and, in the following Septem- 
ber, caused the death of the insured. 
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The only testimony tending to show that the insured was not in sound health 
at the time of the issuance of the policy was that of the appellee’s witness Dr. N. 
G. Gholson, the physician who discovered the sarcoma and thereafter occasionally 
visited the insured until his death the following September. He testified that sar- 
coma is usually caused by an injury, but it is not a frequent result of injury. He 
further testified that these tumors sometimes develop slowly and sometimes very 
rapidly; that the particular tumor developed very rapidly after he discovered it in 
February, 1929; and that he was unable to say that it existed when the policy was 
issued. A few days after the death of the insured, this witness signed a report to 
the insurance company in reference to the death of the insured, and, on his cross- 
examination, he was examined in reference to this report, which appears to have 
been introduced in evidence as an exhibit to his testimony, but is not copied in the 
record before us. By question which required the witness to read certain answers 
to questions appearing on this report, it appears that the witness entered the fol- 
lowing notations on this report: “Duration; from present knowledge and belief, 
one year.” “Contributing cause; struck by an automobile about a year ago.” All 
the other testimony bearing upon this issue is to the effect that prior to about Feb- 
ruary, 1929, the insured was in apparent sound health, and that the tumor had not 
become manifest or active to the extent that the insured had any knowledge of any 
infirmity; and we think the evidence in its entirety is not sufficient to support a 
finding that the insured was not in sound health at the time of the issuance of the 
policy, and is too uncertain and indefinite to authorize or require the submission of 
that question to the jury. The appellee requested a peremptory instruction direct- 
ing the jury to return a verdict in her favor for the face amount of the policy, less 
the premiums returned; and we think this instruction should have been granted. 
The verdict returned accomplished this result, and this being true, the errors, it 
any, in the appellee’s instructions were immaterial. 

The judgment of the court below will, therefore, be affirmed. 


HOFFMAN v. NORTH AMERICAN UNION. No. 22162. 
St. Louis Court of Appeals. Missouri. Feb. 7, 1933. 
56 Southwestern Reporter (2d) 599. 
1. INSURANCE. 


Fraternal benefit certificate delivered within state, on life of state resident 
who paid premiums within state held governed by law of state where delivered, 
notwithstanding certificate provisions and insurer’s by-laws to contrary. 

(For other cases, see Insurance, Dec. Dig. § 712.) 


Appeal from St. Louis Circuit Court; Albert D, Nortoni, Judge. 

“Not to be published in State Reports.” 

Action by Henry E. Hoffman against the North American Union. From a 
judgment for plaintiff, defendant appeals. 

Affirmed. 

Foristel, Mudd, Blair & Habenicht and Leo F. Laughren, all of St. Louis, 
for appellant. 

John P. Griffin, of St. Louis, for respondent. 

McCuLLeEN, J. 

This is an action based upon a policy of insurance for $500 issued by the 
defendant on the life of Jacob Hoffman, in which his son, Henry E. Hoffman, 
plaintiff (respondent here), was named as beneficiary. 

The suit was begun before a justice of the peace of the city of St. Louis, 
resulting in a judgment for plaintiff for $500, from which judgment the defendant 
duly appealed to the circuit court of the city of St. Louis. Upon a trial before the 
circuit court, a jury being waived, the court found in favor of plaintiff and 
against defendant in the sum of $500, and interest amounting to $45.83, a total 
sum of $545.83, and rendered judgment accordingly. From that judgment defend- 
ant has appealed. 

__ Plaintiff’s petition alleges that defendant issued a policy of insurance on the 
life of plaintiff's father, Jacob Hoffman, on the 19th of April, 1920; that the 
policy was delivered to the insured in the city of St. Louis, Mo.; that by the 
terms thereof defendant promised to pay to plaintiff, as beneficiary, the sum of 
$500 in consideration of the payments of the premiums thereon; that the insured 
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died in April, 1930; that during his lifetime he complied with all the terms and 
conditions of the policy; that defendant was duly notified of the death of insured 
and demand was made for payment, but that defendant refuses to pay the claim, 

Defendant’s answer was a general denial coupled with averments that de- 
fendant is a fraternal beneficiary society organized and existing under the laws 
of Illinois, without capital stock, and that it is carried on solely for the benefit 
of its members and beneficiaries and not for profit; that it has a lodge system 
with ritualistic form of work and representative form of government; that it is 
licensed to carry on its business in Missouri as a fraternal beneficiary society, 

The answer then sets out certain provisions of defendant’s by-laws. Law 5, 
section 7, provides that the benefit certificate and the contract of membership in 
the order and the laws thereof shall be construed according to the laws of the 
state of Illinois. Law 3, section 7, provides that, if a member shall die by his 
or her own hand or act, either sane or insane, such death shall forfeit all claim 
to the amount agreed to be paid on such death and that the beneficiary shall re- 
ceive in lieu thereof a sum equal to the total amount actually paid by the member 
to the mortuary and reserve funds of the order, provided such payment shall 
not exceed 50 per cent. of the amount due under the certificate had death occurred 
from natural causes. 

The answer further alleges that the insured, by the contract, agreed for 
himself or any person that may have or claim an interest in the certificate, that 
in case of insured’s death by his own hand or act while either sane or insane, 
the limit of recovery shall be the amount of the insured’s contribution to the 
mortuary fund of the society, not exceeding one-half the face amount of the 
certificate, less prepayments or indebtedness, including liens and interest thereon. 

The answer also avers that the certificate itself provides that it shall be held 
to have been made at Chicago, Ill., and shall be determined by the laws of 
Illinois. 

It is alleged in the answer that deceased came to his death by his own hand 
and act and that he was a suicide. 

A decision of the Supreme Court of the state of Illinois is set up in the 
answer and it is alleged that under such decision it is competent for a mutual 
benefit society, through its by-laws, to change, reduce, or abrogate the amount of 
indemnity originally granted, against the suicide of a member and to make the 
insurer liable only for the amount provided in the by-laws on the death of the 
member by suicide; that under the certificate and by-laws of the order, and the 
laws of the state of Illinois, defendant is liable only for the sum of $250, which 
it tenders and offers to pay into court, with interest and costs. 

The reply of plaintiff avers that the by-laws of defendant are void in that 
they are in conflict with the laws of Missouri and the decisions of the Appellate 
Courts of this state, and that the provisions in the policy or certificate of insur- 
ance are void for the same reasons; that the contract of insurance was delivered 
to the insured in the city of St. Louis, Mo., and therefore it is a contract gov- 
erned by Missouri’s laws and that any provision therein to the contrary is void 
and of no effect. 

At the trial plaintiff introduced in evidence the policy described in his petition, 
whereupon the following facts were agreed upon and admitted by counsel for 
both parties: 

That the defendant (appellant herein) is a fraternal benefit association 
organized and existing under the laws of the state of Illinois and duly licensed 
as a fraternal organization to do business in the state of Missouri at all times 
involved in the controversy; that the defendant issued from its home office in 
Chicago, Ill, on the 19th day of April, 1920, a certificate of insurance on the 
life of Jacob Hoffman, deceased; that the deceased, insured, lived in the city of 
St. Louis, Mo.; that the certificate was delivered to the insured in the city of St. 
Louis, Mo., and that all of the assessments on said certificate were paid by the 
insured in the city of St. Louis, Mo.; that the insured died in April, 1930; that 
defendant was duly and properly notified of the death and proofs of loss were 
made in due course and proper form; that the insured committed suicide; that 
the by-laws of defendant in effect at the time the certificate was issued provided 
that in the event of suicide such death forfeited any and all rights and claims to 
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the amount agreed to be paid at the death of insured and that the beneficiary 
shall receive in lieu thereof a sum equal to the total amount paid by the member 
to the mortuary and reserve funds of the society, provided such payment shall not 
exceed 50 per cent. of the amount due under the certificate had death occurred 
from natural causes; that the certificate itself provided that the insured agreed 
for himself, or any person that may have or claim any interest in the certificate, 
that in case the death of the insured occurred by his own hands while either sane 
or insane, the limit of recovery shall be the amount of his contribution to the 
mortuary fund of the society, not exceeding one-half the face amount of the 
certificate less any prepayments or indebtedness, including liens and interest 
thereon; that the by-laws also provided and that the certificate stipulated that the 
contract shall be construed according to the laws of the state of Illinois; that the 
defendant has a constitution and by-laws; and that the parts of the constitution 
and by-laws pleaded in defendant’s answer in the case are a part of the by-laws 
and constitution of the defendant corporation and were in force at the time the 
contract of insurance was entered into and also were in force at the time of the 
trial. 

It was further agreed by counsel for the parties at the trial of the cause that 
the only question involved in the case is whether the law of Illinois or the law 
of Missouri applies on the contract, and, if the law of Missouri applies to the 
contract, plaintiff is entitled to the full amount of the policy, but if the law of 
Illinois applies, plaintiff is entitled to $250. 

Defendant (appellant here) assigns as error: First, that the court erred in 
disregarding the provision of the certificate which provides that it should be 
construed and governed by the laws of the state of Illinois; second, that the court 
erred in holding that the rights of the parties under the certificate were to be 
determined by the laws of the state of Missouri; third, that the court erred in 
rendering judgment for plaintiff for the full amount of the policy because, as 
stipulated by the parties at the trial, if the certificate was governed by the laws 
of Illinois, the plaintiff should recover only the sum of $250. 

It will be seen from the petition, answer, reply, agreed facts, and the last 
above stipulation that the dispute between the parties in this case is based upon 
the contention by plaintiff on one side that the contract of insurance involved 
herein is a Missouri contract and must be construed and determined by the laws 
of Missouri and the decisions of Missouri courts, and the contention of defendant 
on the other side that the contract is an Illinois contract and must be construed 
by the laws and decisions of that state. 

Counsel for defendant (appellant here) state in their brief that “at the trial 
of the cause it was agreed between counsel for the parties hereto, that the sole 
and only question involved in the case for decision was whether the contract was 
to be constrtned according to the laws of the State of Missouri, or Illinois. Also, 
that in the event the contract was to be construed according to the laws of 
Missouri, the plaintiff (respondent herein) was to recover $500.00 and interest, 
and if the contract was to be construed according to the laws of the State of 
Illinois, the plaintiff, (respondent herein) was to recover the sum of $250.00, the 
amount tendered by the defendant (appellant herein).” 

[1] In view of the foregoing statement in appellant’s brief and the stipula- 
tion and agreement entered into at the trial by the parties, the only question for 
this court to determine is whether the circuit court committed error in holding 
that the laws of Missouri apply to the contract, thereby disregarding the pro- 
vision of the certificate which provides that it should be construed by Illinois law. 

In Cravens v. New York Life Ins. Co., 148 Mo. 583, 599, 50 S. W. 519, 522, 
53 L. R. A. 305, 71 Am. St. Rep. 628, our Supreme Court said: 

“The plaintiff contends that the contract of insurance which forms the basis 
of this suit is a Missouri contract, and must be governed by its laws, notwith- 
standing the defendant is a corporation incorporated under the laws of the state 
of New York, has its chief office there, and that the contract provides that the 
contract contained in the policy and application shall be construed according to 
the laws of the state of New York, the place of said contract being agreed to be 
the home office of said company in the city of New York. This contention is 
not only predicated of the fact that the contract also provides ‘that under no 





1226 The Insurance Law Journal, Vol. 80 [June, 1933 


circumstances shall the policy hereby applied for be in force until the actual pay- 
ment to and acceptance of the premiums by the company or its authorized agent 
during the lifetime and good health of the person on whose life insurance js 
applied for,’ but upon the further fact that the application was by defendant's 
agent in Kansas City, Mo., transmitted to defendant at its home office in New 
York City, upon receipt of which the company issued the policy containing the 
clause quoted, sent the same to its agent at Kansas City, who afterwards de- 
livered the policy to the insured in Missouri, and then and there received the first 
premium. 

“However perfect in form the contract may have been, and although all of 
its other terms and conditions may have been complied with, payment of the 
premium during the life and good health of the assured, and delivery of the 
contract to him, were conditions precedent in order to complete its execution; 
and as the premiums were paid, and the policy delivered to the assured, in this 
state, it must follow that the contract was executed here.” 

In the course of the opinion the court quotes with approval from Price y. 
Connecticut Mut. Life Ins. Co., 48 Mo. App. 281, as follows: “Where an insur- 
ance company does business in this state, and issues its policies to residents of 
this state, the validity of clauses in its policies must be determined by the laws 
of this state. The laws.of this state establish a rule of public policy which over- 
rides the freedom of contract of the parties, and makes waiver of statutory pro- 
visions ineffectual, although such waiver is contained in the strongest terms in the 
policies.” 

The opinion in the Cravens Case reviews at length the decisions of various 
courts, both state and federal, including the United States Supreme Court, and 
concludes on this point in the following language: 

“Foreign insurance companies which do business in this state do so not by 
right but by grace, and must in so doing conform to its law. They cannot avail 
themselves of its benefits without bearing its burdens. Moreover, the state may 
prescribe conditions upon which it will permit a foreign insurance company to 
transact business within its borders or exclude them altogether, and in so doing 
violates no contractual rights of the company. State v. Stone, 118 Mo. 388, 24 
S. W. 164 [25 L. R. A. 243, 40 Am. St. Rep. 388]; Daggs v. [Orient] Ins. Co., 
136 Mo. 382, 38 S. W. 85 [35 L. R. A. 227, 58 Am. St. Rep. 638]; Id. [172 U. S. 
557], 19 S. Ct. 281 [43 L. Ed. 552]. 

“It is therefore concluded that the contract is a Missouri contract, and gov- 
erned by the laws of this state. 

“Being a Missouri contract, the statute then in force with respect to the 
subject-matter of the contract entered into and became part thereof, as much so 
as if copied therein.” Cravens v. New York Life Ins. Co., 148 Mo. 538, loc. cit. 
604, 50 S. W. 519, 524, 53 L. R. A. 305, 71 Am. St. Rep. 628. 

The Cravens Case was finally passed upon by the Supreme Court of the 
United States. In affirming the judgment against the insurance company, the 
United States Supreme Court held that the contract for life insurance made by 
the company in the state of Missouri, with a citizen of Missouri, is subject to 
the laws of Missouri regulating life insurance policies, although the policy de- 
clares on its face that it is to be construed and interpreted according to the laws 
of the state of New York. New York Life Ins. Co. v. Cravens, 178 U. S. 389, 
20 S. Ct. 962, 44 L. Ed. 1116. The opinion of our Supreme Court on this point 
in the Cravens Case, has been uniformly followed by our courts ever since it was 
finally decided in the Supreme Court of the United States. Head v. N. Y. Life 
Insurance Co., 241 Mo. 403, 414, 147 S. W. 827; Lukens v. International Life 
Insurance Co., 269 Mo. 574, 580, 191 S. W. 418; Umberger v. M. B. A., 162 Mo. 
App. 141, 148, 144 S. W. 898. 

In the case at bar, it being admitted that the deceased was a resident of 
Missouri, that the certificate or policy in question was delivered to him in this 
state, that the premiums thereon were all paid within this state, we are of the 
opinion that the laws of Missouri apply to and govern the contract of insurance 
herein. 

[2] Where a cause is submitted to the court upon a statement of facts, and 
a stipulation that the only matter for determination by the court is a certain 
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question, the determination of that question determines the cause. Crane v. Whitte- 
more, 4 Mo. App. 510, 512. 

In view of the stipulation and agreement by counsel for the parties entered 
into before the circuit court during the trial, to the effect that, if Missouri laws 
are to be held applicable to this contract, plaintiff is entitled to recover the full 
amount of the policy, with interest, it follows that the judgment of the circuit 
court must be affirmed. It is so ordered. 

Becker, P. J., and Kane, J., concur. 


COPE v. CENTRAL STATES LIFE INS. CO. No. 22189. 
St. Louis Court of Appeals. Missouri. Feb. 7, 1933. 
Rehearing Denied Feb. 21, 1933. 
56 Southwestern Reporter (2d) 602. 
4. INSURANCE. 

Whether insured’s disability occurred during first six months of life policy, 
thus precluding recovery on permanent total disability provisions held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. INSURANCE. 

Where life policy excluded liability for disability benefits, if sickness occasion- 
ing disability occurred within first six months of policy, instruction predicating re- 
covery on finding disability occurred after expiration of six months held erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Appeal from Cape Girardeau Court of Common Pleas; O. A. Knehans, Judge. 

“Not to be published in State Reports.” 

Action by Roy James Cope against the Central States Life Insurance Com- 
pany. Judgment for plaintiff, and defendants appeal. 

Reversed and remanded. 

E. M. Grossman, of St. Louis, and William N. Barron, of Poplar Bluff, for 
respondent. 

Rush H. Limbaugh, of Cape Girardeau, and Lawrence E. Tedrick, of Poplar 
Bluff, for respondent. 

BENNICK, C: 

This is an action which is founded upon the permanent total disability benefit 
provision of a policy of life insurance which was issued to plaintiff, Roy James 
Cope, on October 31, 1929, by defendant, Central States Life Insurance Company. 

So much of the provision in question as concerns the case at hand was as fol- 
lows: 

“The Company will pay to the insured an income of $10 each month for each 
One Thousand Dollars of the face amount hereof if the insured, before attaining 
age sixty, shall become totally and permanently disabled as hereinafter defined. 
The first payment of such monthly income shall be made six months after the 
Company’s approval of proofs of such disability and monthly payments of the 
same amount will be continued for the remainder of the insured’s disabled life and 
shall be in addition to all other benefits provided by this policy. 


“The Company will also waive payment of premiums on this policy commenc- 
ing with the anniversary of the policy next succeeding the date of approval by the 
Company of proofs aforesaid. * * * 

“Total and permanent disability may be due either to sickness or accident oc- 
curring while this policy is in full force before default in the payment of any pre- 
mium, but not before six months from the date hereof, and must be such that the 
insured thereby is and will be permanently, continuously and wholly prevented 
from engaging in any gainful occupation. Proof of such disability must be fur- 
nished to the Company while this policy is in full force and effect, and before de- 
fault in the payment of any premium.” 


It will be observed from the language quoted that the company was under no 
liability to pay benefits for a permanent total disability occurring, or resulting from 
sickness or accident occurring, within the first six months of the policy; and the 
controversy between the parties was not so much whether plaintiff had sustained 
a permanent total disability within the meaning of the policy, as whether the same, 
or the sickness giving rise thereto, had occurred within the period of the first six 
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months. In other words, it was defendant’s contention that the disability, or at 
least the sickness which had resulted therein, had occurred within the initial period 
of six months following the issuance of the policy, and that it was therefore not li- 
able to plaintiff thereunder, while his contention was that neither his disability nor 
the sickness which had brought the same about had occurred until after six months 
so that he was entitled to the payment of the benefits provided by the policy. 

In his petition, plaintiff pleaded that he had become totally and permanently 
disabled on August 27, 1930, and that thereafter he had requested defendant to fur- 
nish him the necessary blanks and papers for making proof of his claim, but that 
defendant had failed to comply with his request. The answer of defendant was a 
general denial. 

Upon a trial to a jury, a verdict was returned in favor of plaintiff, and against 
defendant, in the total sum of $292.12, representing the benefits due under the pol- 
icy with interest, together with an item for premiums paid after a waiver of pre- 
miums should have been effective. Judgment was rendered accordingly; and, af- 
ter an unavailing motion for a new trial, defendant has duly appealed. 

[1] It is hardly necessary to mention that, in proceeding to state the facts 
which bear upon the question of plaintiff’s right to have recovered, we must accord 
him the most favorable view of the whole evidence, including the benefit of the 
fair and legitimate inferences deducible therefrom. 

Plaintiff was originally an agent for the Home Life Insurance Company, hav- 
ing entered its employ on March 30, 1929. In April, 1929, he secured a policy from 
that company, containing a permanent total disability provision of like effect to 
that in the policy now under review. In September, 1929, he began work as a so- 
liciting agent for the defendant herein, and on October 31, 1929, obtained the policy 
which is now in suit. 

In January, 1930, plaintiff had an attack of influenza, although it was not of 
sufficient severity to require treatment from a physician. In fact, from the time he 
secured his policy from defendant, he was not treated for any sickness by a physi- 
cian until on or about April 29, 1930, when he entered an institution in Dwight, IIL. 
to receive treatment for alcoholism. Prior to that time he had continued to work 
actively for defendant. 

About May 28, 1930, plaintiff was discharged from the Dwight, IIl., institution, 
and upon his return to his home resumed his work for defendant. This work con- 
sisted of making collections on premium notes, bringing his files up to date, at- 
tending to correspondence, making remittances to defendant, and soliciting insur- 
ance. 

On June 5, 1930, plaintiff was examined by Dr. U. A. Presnell of Kennett, as 
well as by his brother, Dr. E. G. Cope, of Hornersville; and on June 10, 1930, he 
entered the Veterans’ Hospital at Jefferson Barracks, where he was treated for 
chronic bronchitis, and examined with a view to pulmonary tuberculosis, which he, 
his brother, and Dr. Presnell all suspected he had. After a course of examin- 
ations and treatment, plaintiff was informed that no evidence of active tuberculosis 
could be found, and on August 15, 1930, he was discharged from the Veterans’ 
Hospital as ready to go back to work. 

He thereupon returned to his home, and prepared to go back to work, and, in 
fact, did do some work on his prospect file, looked after his correspondence, and 
mailed out statements. However, on or about August 24, 1930, he again became 
sick, and his testimony was that after August 27th, he had been sick and unable 
to do work of any kind. The nature of his illness was that he felt “achey,” had a 
fast pulse, a little temperature, and a severe headache. 


After these symptoms developed, and on August 29, 1930, plaintiff was taken: 
by his brother, Dr. Cope, to Memphis, Tenn., for an examination by Dr. Conley H. 
Sanford a diagnostician. Dr. Sanford’s testimony was that in his first examina- 
tion he found evidence of infected tonsils and very rapid pulse, but nothing else ab- 
normal. He also testified that by an X-ray examination he found evidence that 
plaintiff had previously suffered from pulmonary tuberculosis, but found no evi- 
dence of active tuberculosis. 


On October 13, 1930, plaintiff was again examined by Dr. Sanford, and on this 
occasion the doctor was able to make a positive diagnosis of subacute bacterial en- 
docarditis, bacteremia hemolytic streptococci, and chronic tonsilitis, all of which. 
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rendered plaintiff wholly unable to engage in any gainful occupation, and from 
which his chances to recover were negligible. Subsequent examinations were made 
by Dr. Sanford on March 13, 1931, and August 4, 1931, both of which merely con- 
firmed his previous diagnosis. 

Dr. F. L. Kneibert, of Poplar Bluff, testified that he examined plaintiff on De- 
cember 11, 1930, and again on October 8, 1931, and his diagnosis of plaintiff’s con- 
dition, including the permanency and totality of his disability, was the same in all 
respects as that of Dr. Sanford. His testimony is of particular importance in fixing 
the beginning of the disability, in that he testified that in his opinion the endocar- 
ditis went back in point of time as far as the daily elevation in plaintiff’s temper- 
ature and palpitation of the heart, all of which, according to the most favorable 
testimony, had their beginning no sooner than May, 1930. This, of course, was 
after the expiration of the first six months of the life of the policy. 

The controversy in this case arises principally from the fact that on August 23, 
1930, plaintiff made application to the Home Life Insurance Company for disability 
benefits under its policy issued to him in April, 1929, alleging in his application 
that he had been disabled since April 27, 1930, and that his disability was attribu- 
table to tuberculosis which started in the previous January with pleurisy pains and 
cold settling on his chest. The significance of this feature of the case lies in the 
fact, as will be instantly noted, that any disability accruing on April 27, 1930, which 
was within the period of the first six months of the policy issued by the defendant 
herein, entailed no liability upon defendant for the payment of benefits under its 
policy. 

Along with plaintiff's application to the Home Life Insurance Company was: 
submitted the statement of his brother, Dr. Cope, who corroborated plaintiff’s claim 
of disability on and after April 27, 1930, and stated that the beginning of the ill- 
ness was in January, 1930, following the attack of influenza, and that the symptoms 
present were loss of weight, nervousness, rapid heart, weakness, daily temperature, 
moist rales in the upper chest on either side, and a slight cough. This statement of 
the doctor was excluded by the court, but in the course of the doctor’s own testi- 
mony he was asked about the statement and admitted having made each and every 
answer contained therein. 


Following the submission of such proofs, the Home Life Insurance Company 
began the payment of disability benefits to plaintiff, and was still making such pay- 
ments at the time of the trial. However, it appeared that on or about November, 
1930, the Home Life Insurance Company suspended payments following an exam- 
ination of plaintiff by one of its medical examiners, but that in February, 1931, it 
resumed payments by paying the amount in arrears and thereafter the current in- 
stallments as they accrued. 


Defendant, of course, seeks to rely upon such proofs as conclusive admissions 
against interest barring a recovery upon the claim in suit, and any evidence is 
therefore of prime importance which tends to be explanatory of or contradictory 
to the statements appearing in the proofs. Suffice it to say that plaintiff testified 
that the statements made in his application for disability benefits from the Home 
Life Insurance Company were not based upon his own knowledge, but upon facts 
told him by his brother who was the attending physician, in view of which the tes- 
timony of the brother himself becomes of most material consequence. 

Dr. Cope testified that, when he first examined plaintiff on April 27, 1930, he 
did not know that he had been sick, and obtained all the history of the case from 
plaintiff ; that at that time he found him suffering from acute alcoholism and cold; 
that, except for the cold, there was no evidence that he had had the influenza; that 
prior to plaintiff’s entrance into the Veterans’ Hospital he concluded that he had 
tuberculosis; and that such opinion remained until in October, 1930, when he de- 
termined from further symptoms that plaintiff did not have tuberculosis, but was 
suffering from endocarditis; and that, although he was unable to say when the dis- 
ability of April 27, 1930, disappeared, plaintiff’s disability in the fall of 1930, was 
aot the same that he had had in the spring of that year. 

In other words, the burden of Dr. Cope’s testimony was that, in furnishing 
proofs to the Home Life Insurance Company, he correctly stated his own opinion 
of the cause and beginning of plaintiff’s disability as he believed it to have been at 
the time he made the statement, but that he later concluded from additional exam- 
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inations and the development of further symptoms that he had been wrong in his 
opinion, and that the disability now in issue was not the disability for which plain- 
tiff had sought and obtained the payment of benefits from the Home Life Insur- 
ance Company. 

He also testified that, in view of plaintiff's endocarditis, he would be unable to 
perform work of a substantially gainful nature in a reasonably continuous and 
practicable manner, and that it would be hazardous for him to attempt to do so. 

On October 1, 1930, defendant received proofs from plaintiff of disability ac- 
cruing April 27, 1930, but that claim was abandoned by plaintiff. On February 3, 
1931, defendant received a request from plaintiff’s attorney to furnish blanks for 
making claim on a new disability, but the claim was denied by the company. Sub- 
sequently, on March 6, 1931, defendant again denied liability, the denial being based 
upon the ground that any disability which then existed began during the first six 
months of the policy and had been continuous since that date, and that it was im- 
material whether the claim was made upon the basis of a diagnosis of tuberculosis 
or of heart disease. 

Perhaps the only evidence offered by defendant which tended materially to aid 
plaintifi’s case was that of one of its own medical examiners, Dr. Andrew C. 
Henske, who testified that he examined plaintiff on November 5, 1930, in connec- 
tion with the claim for disability sued on, and that he did not find the slightest evi- 
dence of a pulmonary infection of the lungs either past or present. 

Other features of the evidence deal with questions which are not now in issue, 
and therefore need not be referred to for the purposes of this appeal. 

The prime insistence of defendant is that its requested peremptory instruction 
in the nature of a demurrer to all the evidence should have been given. It argues, 
in substance, that the disability, if itself not occurring within the first six months, 
was conclusively shown to have resulted from sickness which befell plaintiff with- 
in the period of the first six months of the policy, and that plaintiff is to be held 
conclusively bound by the admissions to that effect which were made in the proofs 
of loss furnished both to defendant and to the Home Life Insurance Company in 
the latter part of September, 1930. 


[2, 3] There is no doubt of the rule that proofs of loss furnished under the 
‘circumstances present in the case at bar are admissible in evidence against the 
plaintiff as admissions against interest, and when not contradicted or explained may 
preclude a recovery. However, such statements against interest are but prima fa- 
cie only, and are in no sense conclusive where other facts appear in explanation of 
or contradictory to the admissions. Burgess v. Pan-American Life Insurance Co. 
(Mo. Sup.) 230 S. W. 315; Stephens v. Metropolitan Life Insurance Co., 190 Mo. 
App. 673, 176 S. W. 253; Stricker v. Metropolitan Life Insurance Co. (Mo. App.) 
237 S. W. 894; Ryan v. Metropolitan Life Insurance Co. (Mo. App.) 30 S.W.(2d) 
190; Mudd v. John Hancock Mutual Life Insurance Co. (Mo. App.) 39 S.W.(2d) 
450; Smiley v. John Hancock Mutual Life Insurance Co. (Mo. App.) 52 S.W.(2d) 
iz: 

Furthermore, the rule seems to apply with equal force to admissions contained 
in proofs furnished to some company other than the one defending the suit, as in 
this instance to the Home Life Insurance Company, by which we mean that, if the 
admissions so made to the one company are of a nature to conclude the plaintiff's 
recovery against the other, then the other is entitled to rely upon them if they are 
not explained or contradicted by evidence offerd in the trial of the case. Bruck v. 
John Hancock Mutual Life Insurance Co., 194 Mo. App. 529, 543, 185 S. W. 753, 
757. 

In this instance we think there was abundant evidence to explain and contradict 
the admissions that plaintiff’s disability had occurred on April 27, 1930, and was due 
to tuberculosis attributable to the attack of influenza which he had had in the pre- 
vious January. We have already stated the evidence at some length, and for our 
present purposes it will suffice merely to refer to the testimony that plaintiff's own 
statements were based, not upon his own knowledge, but upon representations made 
to him by his brother; that Dr. Cope’s statements were made upon a mistaken 
diagnosis; that plaintiff was discharged from the Veterans’ Hospital on August 15, 
1930, with the advice that no evidence of active tuberculosis could be found, and 
that his physical condition was such that he could go back to work; that he did re- 
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sume certain of his duties; that subsequent diagnosis, including that of Dr. Henske, 
defendant’s own medical examiner, revealed the fact that plaintiff had no symptoms 
whatsoever of active tuberculosis; and that his disability was finally found to be 
due to endocarditis, the symptoms of which went back no farther in point of time 
than May, 1930. 

[4] But not only did this evidence serve to rebut and explain the admissions 
contained in the several proofs relied upon by defendant, and thus to destroy the 
otherwise conclusive effect thereof, but it also furnished a substantial basis upon 
which the jury was warranted in finding that the disability of August, 1930, was 
not the disability of April, 1930, and that it was due to sickness befalling plaintiff 
after the expiration of the first six months of the policy. Certainly the issue in 
the case was a warmly contested one, and the jury might well have founded for de- 
fendant with equal propriety, but now that we are called upon to review a judg- 
ment based upon a finding for plaintiff we are in no position to say as a matter of 
law that it was without substantial evidence to support it. It follows, therefore, 
that defendant’s requested peremptory instruction in the nature of a demurrer to 
all the evidence was properly overruled. 


[5] But though a case was made for the jury so far as concerns the demurrer 
to the evidence, we nevertheless cannot escape the conclusion that the judgment 
stands for a reversal upon the ground of prejudicial error in plaintiff's instruction 
No. 1. This instruction reads as follows: “The Court instructs the jury that if 
you believe and find from the evidence * * * that * * * defendant did, on the 31st 
day of October, 1929, issue to the plaintiff the policy of insurance introduced in 
evidence, and if you further find that said policy provided that in the event plain- 
tiff should become totally and permanently disabled before attaining the age of 
sixty years, either by sickness or accident, and while said policy was in full force 
at any time after six months from the date same was issued, defendant would 
waive the payment of further premiums upon said policy, and that it would pay to 
the plaintiff $10.00 each month for each $1,000.00 of the face of the policy for the 
remainder of plaintiff’s disabled life; * * * and if you further find that on the 27th 
day of August, 1930, plaintiff became totally and permanently disabled, by reason 
of sickness or disease, * * * then, and in that event your verdict should be for the 
plaintiff.” 

It will be recalled from the policy that defendant was under no liability for the 
payment of monthly benefits if the sickness which occasioned the disability occur-~ 
red within the first six months of the policy, even though the disability itself may 
not have resulted until after the expiration of the first six months. As we read 
the policy, it stated such provision in clear and unmistakable fashion, and there 
was no ambiguity about its meaning. 


Now the trouble with the instruction was that it predicated a recovery solely 
upon a finding that the disability had occurred on August 27, 1930, or after the ex- 
piration of the first six months of the policy, without regard to the fact that the 
sickness which gave rise to the disability may have occurred within the first six 
months. In other words, the effect of the instruction was to call for a verdict for 
plaintiff provided the disability did not occur until August 27, 1930, even though 
the sickness which ultimately brought about that disability may have antedated the 
expiration of the first six months of the life of the policy Our statement of the 
facts has already disclosed that this feature of the case was one of the warmly 
contested issues at the trial, even though we have made but scant reference to 
much of the evidence which tended to support defendant’s theory in regard to 
when the sickness had occurred. 


[6] The provision in question, being unambiguous, should never have been sub- 
mitted to the jury as a question of fact, but its effect should have been declared to 
them by the court as a matter of law. However, the prime fault of the instruction 
is that it submitted the provision incorrectly, and in a manner to be in hopeless and 
irreconcilable conflict with defendant’s own instruction D, which properly told the 
jury that, even though they might find that plaintiff became disabled at the time 
relied upon by him, yet, if such disability was due to sickness occurring within the 
period of the first six months of the policy, plaintiff was not entitled to recover, 
and a verdict should be returned in favor of defendant. 

It follows for the error noted that the judgment of the Cape Girardeau court 
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of common pleas should be reversed, and the cause remanded; and the commis- 
sioner so recommends. 


Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the Cape Girardeau court of common pleas is accordingly re- 
versed, and the cause remanded. 

Becker, P. J., and Kane and McCullen, JJ., concur. 


CICCONE v. COLONIAL LIFE INS. CO. OF AMERICA. No. 59. 
Court of Errors and Appeals of New Jersey. Jan. 31, 1933. 
164 Atlantic Reporter 444. 
6. INSURANCE. 


Where premium after its receipt was deposited in bank account of insurer, 
evidence of insurer’s efforts thereafter to locate insured for purpose of returning 
premium was immaterial on issue whether insurer waived forfeiture for failure to 
pay premium. 

(For other cases, see Insurance, Dec. Dig. § 392[9].) 

7. INSURANCE. 
Insurer by accepting premium on lapsed policy waived forfefture. 
(For other cases, see Insurance, Dec. Dig. § 392[1].) 

8. INSURANCE. 

If insurer bases refusal to pay upon distinct ground without reference to 
want of preliminary proof of death, proof is waived. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

9. INSURANCE. 


Interest held properly allowed from date of insured’s death where, though 
policy provided that principal was payable upon receipt of proof of death, and 
no proof was filed, insurer denied that policy was in force at time of death. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from Supreme Court. 

Action by Clara Ciccone against the Colonial Life Insurance Company of 
America. From a judgment in favor of plaintiff, defendant appeals. 

Judgment modified, and, as modified, affirmed. 

Autenreith, Gannon & Wortendyke, of Jersey City, for appellant. 


Saul Nemser, of Jersey City (Gerald T. Foley, of Newark, of counsel), for 
respondent. 


HEHER, J. 


Plaintiff brought this action upon a policy of insurance issued by defendant 
upon the life of her deceased husband. She was the designated beneficiary. The 
trial judge directed a verdict in her favor, and defendant appealed from the judg- 
ment entered thereon. 

The insured died on March 28, 1929. The policy provided for the payment of 
the annual premium in quarterly installments on the 13th day of January, April, 
July, and October. The answer alleged a default in the payment of the premium 
due on October 13, 1928, and that by reason of the continuance of the default to 
November 15, the policy lapsed and became void. It was also alleged that the 
policy was not reinstated in the manner therein provided. 

The evidence established the payment to defendant, on December 28, 1928, of 
the premium in default. It was paid by the insured’s check to the order of 
defendant, and was indorsed by the latter and deposited in one of its bank 
accounts. It was not thereafter returned to the insured. 

The first ground for reversal is that the trial court erred in denying defend- 
‘ant’s motion for a nonsuit. It is contended that this motion should have been 
granted because the plaintiff, in her reply, pleaded a waiver of the default in the 
payment of the premium “under an agreement between the plaintiff and the de- 
fendant,” and failed to prove such agreement. 


[1] The reply does, in fact, allege an agreement with the plaintiff, but this 
apparently was treated at the trial as a misstatement of the pleader, and the case 
was tried on the theory that the waiver asserted by plaintiff resulted from the 
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acceptance by defendant of the premium in default. Defendant will not now be 
permitted to urge the impropriety of the trial court’s ruling because it disre- 
garded the precise issue raised by the pleadings. Berg v. Rapid Motor Vehicle 
Co., 78 N. J. Law, 724, 75 A. 933; Garretson v. Appleton, 58 N. J. Law, 386, 37 
A. 150; Phillips v. Borough of Longport, 90 N. J. Law, 212, 100 A. 192. 

The second and third grounds of appeal are that the trial court erred in 
rejecting the defendant’s offer in evidence of conversations between the witness 
Cipriano and the plaintiff, presumably offered for the purpose of showing that 
the premium in default was received conditionally, and of book entries made or 
directed by, and other acts of, this witness, offered for the same purpose. 

[2] These questions are not properly raised by the grounds of appeal. There 
was a failure to comply with the well-established rule that the grounds of appeal, 
in the case of rulings on evidence, should state the name of the witness, and the 
questions or answers objected to and ruled upon by the trial judge. Booth v. 
Keegan, 108 N. J. Law, 538, 159 A. 402. 

The next ground urged for reversal is that the trial judge erred in refusing 
to admit secondary evidence of the giving of notice of the lapsing of the policy 
for nonpayment of the premium, claimed to have been mailed by the defendant 
to the insured. 

[3] This contention is without merit. Defendant did not make a timely de- 
mand for the production of the wirtten notice claimed to have been forwarded to 
insured. It was not made until after the trial had commenced, and shortly there- 
after, and before time had been given for the compliance with the demand, the 
offer of the secondary evidence was made. 

[4] The rule is that notice given or demand made during the trial is not 
sufficient, if the paper is not shown to be in court, or readily procurable by the 
party who is supposed to have it, unless the party denies the existence of the 
paper, or that it is in his possession or under his control. 22 C. J. 1065, 1066. 

[5] The evidence here did not present a situation calling for compliance with 
defendant’s demand. Furthermore, the witness through whom the secondary evi- 
dence was offered was not the agent who forwarded the notice claimed to have 
been dispatched to insured, and the evidence thus offered was inadmissible on 
that ground also. 

In support of its claim that there was error in directing a verdict, defendant 
contends that there was a jury question as to the date of the tender of the 
premium due on January 13, 1929. This claim is without merit. Defendant, in its 
answer, did not set up as a defense the now alleged default in the payment of 
the premium due on that date, and the case was tried on the theory that the 
policy lapsed by reason of the nonpayment of the premium due on October 13, 
1928. Furthermore, the undisputed evidence established that payment of this pre- 
mium was tendered and refused upon the ground that the previous default had 
vitiated the policy. 

[6, 7] It is next argued that there was a question of fact as to whether de- 
fendant had accepted the premium in default conditionally, and had made reason- 
able efforts to return it. There was no evidence tending to show a conditionai 
receipt of the premium in default. After its receipt it was deposited in the bank 
account of defendant, and evidence of efforts made thereafter to locate the in- 
sured for the purpose of returning the premium was immaterial. By the acceptance 
of the premium, defendant waived the forfeiture. The policy was thereby revived, 
and continued to be a valid and outstanding obligation against the insurer. Koz- 
loski v. Prudential Insurance Co., 95 N. J. Law, 101, 113 A. 135. 

Lastly, appellant contends that the trial judge, in directing the verdict, fell 
into error, in that he allowed interest from the date of insured’s death rather than 
from the date of the institution of suit, and failed to allow a deduction of $197.60, 
the policy premium for the year 1929. 

_  [8, 9] There was no error in the allowance of interest from the date of 
insured’s death. While the policy provides that the principal shall become payable 
“immediately upon receipt of due written proof of the death” of insured, defend- 
ant from the outset disclaimed liability thereon. The defense set up in its answer 
was that the policy was void at the time of insured’s death because of the non- 
payment of the premium. The applicable rule is that preliminary proof of loss 
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or death required by a policy is intended for the security of the insurer in paying 
the amount insured. If the insurer refuses to pay at all, and bases its refusal 
upon some distinct ground without reference to the want or defect of the pre. ° 
liminary proof, the occasion for it ceases, and it will be deemed to be waived, 
Having denied that the policy was in force at the time of insured’s death, and its 
liability having been established, appellant cannot now claim the benefit of the 
provision in the policy with respect to notice and due proof of death. Knicker- 
bocker Life Insurance Company v. Pendleton, 112 U. S. 696, 5 S. Ct. 314, 28 L, 
Ed. 866; New York Life Insurance Company v. Slocomb (C. C. A.) 284 F. 810, 
Counsel for respondent, in his brief, has signified his consent to the allowance of 
the premium, and the judgment will be modified to that extent. 

The judgment below, as modified, will therefore be affirmed. 

For affirmance: The Chancellor, Justices Trenchard, Parker, Lloyd, Case, 


Bodine, Donges, Brogan, and Heher, and Judges Kays, Hetfield, Wells, and 
Kerney—13. 


For reversal: None. 


DEESE v. TRAVELERS’ INS. CO. OF HARTFORD, CONN. No. 471. 


Supreme Court of North Carolina. Feb. 22, 1933. 
167 Southeastern Reporter 797. 
1. INSURANCE. 


Absent evidence that employee knew of or consented thereto, bookkeeping 
arrangement by which he was carried on another company’s pay roll prior to 
death held insufficient, as matter of law, to show that he ceased to be employee 
of company holding group life policy insuring its employees against death occur- 
ring while employed by it. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

2. INSURANCE. 

Whether insured, at time of death, was employee of company holding group 
life policy insuring its employees against death occurring while they were em- 
ployed by such company, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

3. INSURANCE. 

In absence of notice to employee by employer or insurer that group life 
policy had not been renewed, policy held in force as to employee who paid re- 
newal premium to employer within grace period in accordance with policy pro- 
visions. 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 

Appeal from Superior Court, Mecklenburg County; Moore, Special Judge. 

Action by Mrs. Prue A. Deese against the Travelers’ Insurance Company of 
Hartford, Connecticut. From a judgment in favor of plaintiff, defendant appeals. 

No error. 


This is an action to recover of the defendant the sum of $2,000, due to the 
plaintiff as the beneficiary named in a certificate issued by the defendant to her 
husband, Oscar J. Deese, an employee of the Carolina Nash Company, pursuant 
to the provisions of a group life policy of insurance issued by the defendant to 
the said Carolina Nash Company, by which the defendant agreed to pay to the 
beneficiary named in said certificate the sum of $2,000, upon the death of Oscar J. 
Deese, provided such death should occur while the said policy was in force, and 
while the said Oscar J. Deese was an employee of the said Carolina Nash Com- 
pany. 

It is alleged in the complaint that at the date of his death, to wit, October 6, 
1930, Oscar J. Deese was an employee of the Carolina Nash Company, and that 
the group life policy of insurance under which the said Oscar J. Deese was 


insured was in full force and effect. Both these allegations are denied in the 
answer filed by the defendant. 


At the trial, evidence was introduced by both plaintiff and defendant. The 
issue submitted to the jury was answered as follows: “Is the defendant indebted 
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to the plaintiff upon Group Life Policy G-6271. Certificate No. 14, as alleged in 
the complaint? Answer: Yes, $2,000.00, with interest from 6 October, 1930.” 

From judgment that plaintiff recover of the defendant the sum of $2,000, with 
interest from October 6, 1930, and the costs of the action, the defendant appealed 
to the Supreme Court. 

Tillett, Tillett & Kennedy, of Charlotte, for appellant. 

H. L. Taylor, T. L. Kirkpatrick, and J. H. Sembower, all of Charlotte, for 
appellee. 

Connor, Justice. 

Two questions are involved in the issue submitted to the jury at the trial of 
this action. Both these questions were answered in the affirmative. They are: 

1. Was the insured, Oscar J. Deese, an employee of the Carolina Nash Com- 
pany at the date of his death, to wit, October 6, 1930? 

2. If so, was group life policy G-6271, issued by the defendant to the Carolina 
Nash Company, and covering the employees of said company, who had accepted 
the insurance provided by said policy, in force and effect as to Oscar J. Deese, 
at the date of his death, to wit, October 6, 1930? 

By its motion for judgment as of nonsuit, at the close of all the evidence, the 
defendant presented to the trial court its contention that there was no evidence 
from which the jury could answer either of the questions involved in the issue 
in the affirmative, and on its appeal to this court the defendant, by its assignment 
of error based on its exception to the refusal of the trial court to allow its 
motion for judgment as of nonsuit, presents its contention that the judgment 
should be reversed and the action dismissed, for that there was no evidence at 
the a to support the affirmative answer to the issue, on which the judgment was 
rendered. 

[1, 2] It is conceded that Oscar J. Deese was an employee of the Carolina 
Nash Company at the date of the issuance of group life policy G-6271, to wit, 
September 24, 1929, and that he continued as such employee until some time in 
September, 1930. There was evidence tending to show that from about September 
15, 1930, when a receiver was appointed for the Carolina Nash Company, until 
October 6, 1930, when he died, Oscar J. Deese continued to do the same work, at 
the same place, as he had done prior to the appointment of the receiver. There 
was no evidence that he was discharged from or that he left the employment of 
the Carolina Nash Company at any time prior to his death. The bookkeeping ar- 
rangement by which he was carried on the pay roll of the Burwell-Harris Com- 
pany, in the absence of any evidence tending to show that he knew or consented to 
such arrangement, was not sufficient to show as a matter of law that he had 
ceased to be an employee of Carolina Nash Company, and had become an em- 
ployee of Burwell-Harris Company. He received his wages for work done after 
the appointment of the receiver, on October 4, 1930, from a bookkeeper who 
deducted from his wages the amount due Carolina Nash Company on account of 
insurance. There was ample evidence to support an affirmative answer to the 
first question involved in the issue. 

Group life policy G-6271 was issued by the defendant on September 24, 1929. 
The policy became effective at said date, and continued in force for a term of one 
year. This term expired on September 24, 1930. It was provided, however, in the 
policy that it might be renewed from year to year, and a grace period of thirty- 
one days, during which the policy should remain in full force, would be allowed 
for the payment of any renewal premium. 

[3] There was no evidence tending to show that the Carolina Nash Company 
exercised its option, either before or after September 24, 1930, to renew the 
policy for another year. There was evidence, however, tending to show that on 
October 4, 1930, the Carolina Nash Company deducted from the wages of Oscar 
J. Deese, earned after September 24, 1930, the sum which he had agreed to pay 
for his insurance under the group life policy. No notice had been given to Oscar 
J. Deese by the Carolina Nash Company, his employer, or by the defendant, his 
insurer, that the group life policy had not been renewed. In the absence of such 
notice, upon his payment to his employer, in accordance with the provisions of the 
policy, of the sum which he had agreed with both his employer and the defendant 
to pay for his insurance, the policy was in force, at least as to him, at the date 
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of his death. The defendant knew, when it issued the certificate to Oscar J. Deese 
that the said Oscar J. Deese had agreed to pay to the Carolina Nash Company 
the sums required to keep the policy in force as to him. Its contention that the 
policy was not in force at the date of his death, because the Carolina Nash Com- 
pany had failed to renew the policy, cannot and ought not to be sustained, where 
there was evidence tending to show that, in reliance upon the provisions of the 
policy, the insured employee continued to pay the sum which he had agreed to 
pay after the policy had expired, but within the grace period of thirty-one days 
allowed by the policy for the payment of the renewal premium. The judgment is 
affirmed. 
No error. 


ROCKY MOUNT SAV. & TRUST CO. et al. v. ZTNA LIFE INS. CO. No. 51. 
Supreme Court of North Carolina. March 1, 1933. 
167 Southeastern Reporter 854. 
1. INSURANCE. 


Whether life insurance company waived forfeiture of lapsed policy by failure 
to notify insured of necessity for medical examination before reinstatement held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from Superior Court, Nash County; Frizzelle, Judge. 

Action by the Rocky Mount Savings & Trust Company and another, admin- 
istrators of the estate of T. N. Ross, deceased, against the A®tna Life Insurance 
Company. Judgment for plaintiffs, and defendant appeals. 

No error. 

This cause has heretofore been considered by this court in two appeals, the first 
reported in 199 N. C. 465, 154 S. E. 743, and the second reported in 201 N. C. 552, 
160 S: E. 831, in which the facts are set forth in detail. 

One issue was submitted to the jury, as follows: “Did the defendant, Etna 
Life Insurance Company, waive the forfeiture of the policy of insurance No. 
N-515135?” The jury answered the issue, “Yes,” and there was judgment upon 
the verdict. 


The trial judge instructed the jury as follows: (a) “If you believe the de- 
fendant’s evidence, you will answer the issue ‘No.’” (b) “If you find the facts to 
be as testified by the defendant’s witness, you will answer the issue ‘No.’” 

From judgment entered, the defendant appealed. 

Murray Allen, of Raleigh, for appellant. 

Cooley & Bone and Vaughan & Yarborough, all of Nashville, for appellee. 

BrocpEN, Justice. 

[1] On November 1, 1927, the policy of life insurance of the deceased, T. N. 
Ross, issued by the defendant company, lapsed, subject to the contract right of the 
insured to apply for reinstatement as provided in the policy. On November 7, 
1927, the general agent of the defendant at Raleigh wrote to the insured, calling 
his attention to the fact that he had a right to submit a request for reinstatement of 
his policy, and stated, “If you are not prepared to pay the full amount of the pre- 
mium, $26.72, we will be glad to accept a partial payment of $10.00 and extend the 
balance of the premium, if you will sign the enclosed note, partially filled out.” 
On November 8, the insured signed the application for reinstatement, declaring in 
effect that he was in good health so far as he knew, and inclosed therewith a check 
for $10. On November 10, the general agent acknowledged receipt of the check 
and the application for reinstatement and forwarded the same to the home office 
of the defendant at Hartford, Conn., where it was received on November 18. On 
November 21, the home office referred the application for reinstatement to the 
medical department. The medical department required further physical examin- 
ation. On November 22, the home office notified the general agent at Raleigh that 
a complete medical examination of the insured was necessary before passing upon 
the application for reinstatement. On November 26, Upshaw, the general agent at 
Raleigh, advised Bartholomew, the local agent in Nashville, N. C., that a complete 
medical examination of the insured was required, “by one of the company’s regular 
examiners.” The letter further stated, “if it is not convenient for you to attend to 
this matter for us, kindly advise us and we will be glad to write to the insured 
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direct.” The insured was then living in Nashville, and the evidence disclosed that 
the insured “did not receive any request from Mr. Upshaw or the A&tna Life In- 
surance Company, or any of its representatives for a physical examination.” The 
wife of the insured testified that he “went to work every day. He was taken sick 
on Monday before (Christmas, December, 20, 1927), and was carried to the hos- 
pital on Thursday. Mr. Ross did not have any illness of any kind from the time 
he had an attack of gastritis or other illness in July up until the time he was ta- 
ken sick in December. He did not take any medicine of any kind that I know of 
during that time.” Throughout this period of time Bartholomew, the local agent, 
had an office “right across the street from my husband’s office * * * within a half 
block,” etc. 

Consequently, it is clear that for a period of approximately twenty-three days, 
while the insured was apparently in good health, no notice was given to him of 
the requirement for a medical examination and no opportunity afforded for com- 
plying with the request of the insurer prior to his death. In the meantime, the de- 
fendant, having cashed the check of the insured for $10, retained the same until 
after death, when an offer to return the same was made to the administrator. 

Authority is not lacking that under such circumstances a waiver may be in- 
ferred by a jury. Couch Cyclopedia Insurance, vol. 6, § 1375; Lechler v. Montana 
Insurance Co., 48 N. D. 644, 186 N. W. 271, 23 A. L. R. 1193; Life & Casualty Co. 
of Tennessee v. Street, 213 Ala. 588, 105 So. 672, 674. In the latter case the court 
said: “Hence the authorities have soundly held that undue delay in acting upon the 
application, or failure to communicate to the insured the fact of the rejection of 
his application, may amount to a waiver of formal requirements, and operate as 
an effective revival.” See Lovick v. Life Association, 110 N. C. 93, 14 S. E. 506; 
Garland v. Insurance Co., 179 N. C. 67, 101 S. E. 616; Coile v. Order of United 
Commercial Travelers of America, 161 N. C. 105, 76 S. E. 622. 

In the opinion in a former appeal in this case, 201 N. C. 552, 160 S. E. 831, it 
did not appear when the insured was stricken with sickness or that notice of the 
requirements for a new medical examination had not been communicated during 
the time he was apparently in good health. Therefore it is the opinion of the court 
that there was sufficient evidence to be submitted to the jury on the issue of waiver, 
and hence the verdict is determinative. 

Moreover, the special instructions given by the trial judge, viewed in the 
light of the evidence produced at the hearing, were more favorable than all the 
testimony warranted. 

[2] The defendant excepts to the statement of its contentions by the trial 
judge. There is no law requiring trial judges to state the contentions of litigants. 
The statute, C. S. § 564, enjoins the statement of the evidence “in a plain and cor- 
rect manner.” However, the statement of the contentions has steadily grown into 
an accepted and helpful body of practice in trial courts. While counsel have some- 
times insisted, in rare instances, that such statements were partial and bore the 
tang of the “stump,” nevertheless, the practice springs from a wotrhy and intelli- 
gent effort to designate and clarify to the jury the determinative issues of fact. 
They tend to clear the battlefield of smoke and noise. Writing upon the subject 
in Clark v. R. R., 109 N. C. 430, 14 S. E. 43, 47, 14 L. R. A. 749, Avery, J., declared: 
“It was not error in the court to recapitulate fairly such contentions * * * as illus- 
trated the bearing of the evidence upon the issues. It is often helpful if not neces- 
sary, for the court to do so, in order that they may understand how to apply the 
law to the testimony.” 

No error. 


FIRST TEXAS PRUDENTIAL INS. CO. v. PIPES. No. 2743. 
Court of Civil Appeals of Texas. El Paso. Dec. 9, 1932. 
Rehearing Denied Jan. 5, 1933. 

56 Southwestern Reporter (2d) 203. 


1. INSURANCE. 
Statement by husband of applicant that applicant never had consumption held 


not false or fraudulent where husband did not know and had no reason to believe 
otherwise (Rev. St. 1925, art. 5044). 


(For other cases, see Insurance, Dec. Dig. § 291[3].) 
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2. INSURANCE. 


Where insured’s death was not caused or aggravated by tuberculosis, repre- 
sentations in application that insured had not suffered with consumption was 
representation of immaterial fact not affecting risk (Rev. St. 1925, art. 5044). 

There was testimony of physician that insured had very mild type of 
tuberculosis which could be completely arrested and apparently cured, and 
that death was caused by coronary thrombosis, which was a condition 
neither caused nor aggravated by tuberculosis, and there was evidence 
that neither insured, her husband, nor insured’s brother knew that insured 
ever had any symptom of tuberculosis. 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

3. INSURANCE. 


To be defense to suit on life policy, it must appear that matter involved in 
question in application was materially misrepresented (Rev. St. 1925, art. 5044). 
To be defense, it must appear that matter involved in application for 
life policy was misrepresented and that such misrepresentation was mater- 
ial to the risk or contributed to contingency on which policy became pay- 
able. 
(For other cases, see Insurance, Dec. Dig. § 255.) 
4. INSURANCE. 


Whether alleged false representation in application was material or contributed 
to contingency causing death was fact question for court (Rev. St. 1925, art. 
5044). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

5. INSURANCE. 

That application was signed by insured’s husband held not to invalidate policy 
(Rev. St. 1925, arts. 5056, 5063). 

The policy provided that it should be void and of no effect if appli- 
cation for the insurance was not signed by the insured, and evidence 
showed and court found that insured’s local soliciting agent solicited in- 
surance at place of business of insured’s husband and that at agent’s in- 
sistence husband signed application as filled out by agent in presence of 
agent who witnessed signature. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 


Appeal from County Court at Law, El Paso County; J. M. Deaver, Judge. 

Action by John Stone Pipes against the First Texas Prudential Insurance 
Company. Plaintiff recovered judgment in the justice of the peace court and in 
the county court at law, and defendant appeals. 

Affirmed. 


Turney, Burges, Culwell & Pollard and J. F. Hulse, all of El Paso, for 
appellant. 


Sydney Smith and John Penn, both of El Paso, for appellee. 

WALTHALL, J. 

Appellee brought this suit in the justice of the peace court against appellant 
to recover on a life insurance policy issued by appellant to Ludie L. Pipes, in the 
sum of $132, in which policy appellee, husband of the insured, was named bene- 
ficiary. The insured died after the policy was issued and before the filing of the 
suit. On the trial in the justice of the peace court appellee recovered judgment 
for the face value of the policy, penalties, interest, attorney’s fees; the total re- 
covery being the sum of $173.50. From that judgment appellant duly prosecuted 
an appeal to the El Paso county court at law, where a trial de novo was had 
without a jury, resulting in a judgment for appellee, and from which judgment 
appellant prosecutes an appeal to this court. 

Opinion. 

The application for the insurance policy contained the question: “Has life 
proposed ever suffered from consumption?” The question was answered: “No.” 
Appellant submits that said answer was false; that the application was signed by 
appellee and without the knowledge of the insured: that the uncontroverted evi- 
dence shows that if the application for the policy had reflected that the assured 


oe 


Se PO lll 





Life] First Texas Prudential Ins. Co. v. Pipes 1239 


had had incipient tuberculosis, though arrested, said application would have been 
rejected, and that under the evidence the court should have found that said 
representation was material to the risk as well as false, and, so finding, rendered 
judgment for appellant. 

The policy in question shows that it was a policy issued upon what is known 
as an industrial application, certain questions asked the applicant, and no physical 
examination made. 

Dr. T. C. Liddell testified: Knew Mrs. Ludie L. Pipes in her lifetime; at- 
tended her in a professional capacity. In 1929 she had a very mild type of tuber- 
culosis. It can be completely arrested, apparently cured; it is spoken of as an 
arrested condition. Mrs. Pipes, Mr. and Mrs. Hafley came to witness’ office at the 
time witness examined Mrs. Pipes. Witness was at Mrs. Pipes’ home when she 
died. The cause of her death was coronary thrombosis. “That is not a condition 
either caused or aggravated by tuberculosis; it is a clogging, stopping up of one 
of the blood vessels, usually the left, that supplies the heart with blood, the 
upper part of the heart, the coronary.” That is a disease from which some people 
die instantly and others may be several hours. Mrs. Pipes died within a few hours. 

Without quoting the evidence, it is to the effect that Mrs. Pipes had had her 
tonsils removed prior to 1928, and in 1929 was physically in a run-down condi- 
tion and at the instance of Mr. and Mrs. Hafley was examined by Dr. Liddell, 
who took X-ray pictures, and gave her a tonic. Dr. Liddell said that at that 
time he discovered Mrs. Pipes had a very mild type of arrested tuberculosis; 
that it would be a comparatively remote possibility of it becoming active again. 

Witness Hafley, a brother of Mrs. Pipes, and her husband, John Stone Pipes, 
testified in substance that they had never known of Mrs. Pipes having tuberculosis. 

The evidence is sufficient to sustain the court’s findings that the disease of 
which Mrs. Pipes died was in no manner connected with tuberculosis, or resulted 
from or grew out of it, and that Mrs. Pipes nor her husband, John Stone Pipes, 
knew that Mrs. Pipes, had, or ever had had, any symptom of tuberculosis. The 
evidence shows affirmatively that Pipes did not know it. The court found, and 
we think upon sufficient evidence, that Dr. Liddell did not inform either Mr. or 
Mrs. Pipes that Mrs. Pipes had an arrested case of tuberculosis. 

[1-4] We cannot conceive how Pipes could conceal or withhold information 
as to Mrs. Pipes’ health he did not have, or that his answer, no, to the question, 
“has Mrs. Pipes ever suffered from consumption?” be a misrepresentation or 
false or fraudulent statement of a fact if he did not know otherwise and 
had no reason to believe otherwise. To be a defense to the suit it must be 
made to appear that the matter or thing involved in the question was misrepre- 
sented and that such misrepresentation was material to the risk or actually 
contributed to the contingency or event on which the policy became due and 
payable, and that whether it was material and so contributed was a question of 
fact to be determined by the court trying the case. If, as the undisputed evi- 
dence shows, Mrs. Pipe’s death was in no manner caused or aggravated by 
tuberculosis, the representation made by Pipes that Mrs. Pipes had not suffered 
with consumption would seem to be a representation of an immaterial fact and 
which did not affect the risks assumed. 

[5] The application for the policy was not signed by Mrs. Pipes, but was 
signed by Pipes, the beneficiary, who answered the questions on the application 
blanks. 

The policy provides that the policy is void and of no effect in the event the 
application for the insurance was not signed by the insured. 

Defendant insurance company submits that the insured not having signed the 
application for the policy and not having answered the questions in the applica- 
tion for insurance, judgment should have been for defendant. 

The evidence shows and the court found that G. R. Terrell was defendant’s 
local soliciting agent in El Paso; that said agent solicited said insurance of Pipes 
at Pipes’ place of business, and that Pipes, at the insistence of the agent, signed 
said application as filled out by the agent; that Pipes signed his wife’s name 
to the application in the presence of said agent who witnessed his signature. 

Article 5056 of the Revised Civil Statutes of this state, under the facts stated, 
makes said agent the agent of the defendant company for which the act is done or 
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the risk is taken, as far as relates to all the liabilities, duties, requirements, and 
penalties set forth in that chapter on general provisions under the title insurance, 
Article 5063 provides that such agent shall not have the power to waive, change, or 
alter any of the terms or conditions of the application or policy. 

Appellant sought to avoid liability on the policy, under article 5044, R. C. S., by 
reason of the above-alleged misrepresentations, and gave notice to appellee of its 
refusal to be bound by said policy for the reason that said application for the policy 
contains said misrepresentations which appellant asserts in said notice to be ma- 
terial to the risk. By express provision of said article of the statute, such de- 
fense is available in the event only that such misrepresentation is material to the 
risk. The representation made by Pipes as above not being as to a matter mater- 
ial to the risk, the court was not in error in not entering judgment for appellant 
on the ground stated. 

[6] In the county court, as in the justice court, appellee sued to recover a 
reasonable attorney fee. In the justice court appellee recovered judgment for the 
amount of $132, the face of the policy, 66 cents accrued interest, $15.84 penalties, 
and sued for $50 and recovered $25 attorney’s fee, making the aggregate amount 
of the recovery $173.50, from which judgment an appeal was prosecuted to the 
county court at law. 

In the county court at law appellee sued for the $132, the face of the policy, 
$15.84 penalties, legal interest on above two items, and $100 as a reasonable attor- 
ney fee, and on the attorney fee item recovered the sum of $60, making the aggre- 
gate amount of recovery sought in the county court at law the sum of $247.84. 

Appellant submits that appellee’s cause of action in the justice of the peace 
court, for which he asked judgment being for $197.84, together with interest, and 
judgment having been rendered for $173.50, on said items, from which an appeal 
was prosecuted to the county court at law, appellee’s cause of action pleaded in 
the county court at law on appeal for $132, the face of the policy, $15.84 penalties, 
$100 attorney fee, and interest, took said cause of action as pleaded by appellee out 
of the jurisdiction of the county court at law on appeal. 

If the county court at law had no jurisdiction, it was by reason of the amount 
of the attorney’s fees. Chapter 91 of. the Acts of the Forty-Second Legislature, 
Regular Session (Vernon’s Ann. Civ. St. art. 4736), provides that in all cases 
where a loss occurs and a life insurance company shall fail to pay the same within 
the time stated, after demand, such company shall be liable for the amount of the 
loss, penalties, “together with reasonable attorney fees, for the prosecution and 
collection of such loss. Such attorney fee shall be taxed as a part of the costs in 
the case.” The judgment provided that the appellee recover the sum of $60, as 
attorney’s fees, and that same be taxed as costs and the costs be charged against 
the appellant. We think that in a suit on a life insurance policy where a loss oc- 
curs, a sum sued for as reasonable attorney’s fees, being taxed as a part of the 
costs in the case, would not have the effect to increase the amount of the cause 
of action and thus deprive the county court at law of jurisdiction. This holding 
is limited to cases arising under the above act. The cases referred to by appellant 
in its brief on this point arose prior to the act above referred to and we think are 
not in point. 

Finding no reversible error, the case is affirmed. 


FREE AND ACCEPTED MASONS v. JOHNSON et al. No. 1274. 
Court of Civil Appeals of Texas. Waco. Dec. 15, 1932. 
56 Southwestern Reporter (2d) 215. 

1. INSURANCE. 

Benefits accruing under certificates of membership in fraternal, mutual aid, or 
benefit associations vest in beneficiary entitled thereto on accrual, and pass at 
beneficiary’s death to his legal representatives or heirs (Rev. St. 1925, art. 4820 et 
seq., as amended). 

(For other cases, see Insurance, Dec. Dig. § 796.) 
2. INSURANCE. , 

Provision of fraternal benefit society constitution that relief check be issued 
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to wife “if living,” and, if not, to deceased member’s children, held to mean if 
living at member’s death (Rev. St. 1925, art. 4820 et seq., as amended). 

(For other cases, see Insurance Dec. Dig. § 793.) 
3. INSURANCE. 


Where wife was living when member of fraternal benefit society died, wife’s 
heirs were entitled to unpaid relief in preference to deceased’s daughter by prior 
marriage, notwithstanding wife died before main relief was payable (Rev. St. 1925, 
art. 4820 et seq., as amended). 

(For other cases, see Insurance, Dec. Dig. § 796.) 

4. INSURANCE. 


Heirs of beneficiary entitled to fraternal society benefits could maintain suit for 
such benefits without alleging and proving that there was no administration on bene- 
ficiary’s estate and no necessity therefor, since benefits could not be subjected to 
payment of beneficiary’s debts (Rev. St. 1925, art. 4847). 

(For other cases, see Insurance, Dec. Dig. § 796.) 


Appeal from McLennan County Court; Kyle Vick, Judge. 

Suit by Emma Johnson and others against the Free and Accepted Masons. 
Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

George Clark, of Waco, for appellant. 

W. C. Taylor, of Waco, for appellees. 


BROTHERHOOD OF LOCOMOTIVE FIREMEN & ENGINEMEN v. 
HASSELL. No. 11085. 
Court of Civil Appeals of Texas. Dallas. Dec. 10, 1932. 
Rehearing Denied Jan. 14, 1933. 
56 Southwestern Reporter (2d) 223. 
1. INSURANCE. 
Employee losing hand by amputation but engaging in trucking held not en- 
titled to recover benefits for total incapacity to labor. 
The phrase “total inability to labor” means a total disability to earn 
a livelihood at any employment. 
(For other cases, see Insurance, Dec. Dig. § 791[2].) 
2. INSURANCE. 
Laws of benefit society, covering total disability benefits for members, should 
be construed to mean what they plainly say. 
(For other cases, see Insurance, Dec. Dig. § 791[2].) 


Appeal from District Court, Grayson County; R. M. Carter, Judge. 

Suit by M. O. Hassell, against the Brotherhood of Locomotive Firemen & 
Enginemen. From a judgement in favor of plaintiff, defendant appeals. 

Reversed and rendered. 

John T. Suggs and R. W. Stoddard, both of Denison, for appellant. 

Webb & Webb, of Sherman, for appellee. 


GRAND LODGE, COLORED KNIGHTS OF PYTHIAS OF 
TEXAS v. BROWN. No. 4203. 
Court of Civil Appeals of Texas. Texarkana. Sept. 21, 1932. 
Rehearing Denied Oct. 20, 1932. 
56 Southwestern Reporter (2d) 277. 


1. INSURANCE. 


Under law in force in 1930, that insured member of fraternal benefit society 
was dependent on person’s charity held not to render such person eligible as 
beneficiary in life policy (Rev. St. 1925, art. 4831, as amended by Acts 1929, 2d 
Called Sess., c. 16, § 5). 


(For other cases, see Insurance, Dec. Dig. § 770.) 
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2. INSURANCE. : : ; 

Doctrine of waiver and estoppel weld inapplicable to action on life policy, 
where defense was based on plaintiff’s want of insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 767.) 

3. INSURANCE. 
Creditor has insurable interest in debtor’s life to extent of indebtedness. 
(For other cases, see Insurance, Dec. Dig. § 767.) 
On Motion for Rehearing. 
4. INSURANCE. 

Though beneficiary in the policy was, at execution of policy, lawfully named 
as such because of insured’s dependency on her, she could be deprived of such 
right by change in law (Rev. St. 1911, art. 4832; Rev. St. 1925, art. 4831, as 
amended by Acts 1929, 2d Called Sess. c. 16 § 5). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

5. INSURANCE. 

Agreement between insured under policy of fraternal benefit society and one 
rendering services that value of services rendered and to be rendered was sum 
equal to amount payable under policy at insured’s death held to give such person 
insurable interest as creditor. 

(For other cases, see Insurance, Dec. Dig. § 767.) 

Appeal from District Court, Cass County; Geo. W. Johnson, Judge. 

Action by Mattie Brown against the Grand Lodge, Colored Knights of Pythias 


of Texas. From a judgment in favor of plaintiff, defendant appeals. 
Affirmed. 


Lane & Lane, of Marshall, for appellant. 
Ben A. Harper, of Atlanta, for appellee. 


AMERICAN CENTRAL LIFE INS. CO. v. ALEXANDER. No. 1618-6035. 
Commission of Appeals of Texas, Section A. Feb. 15, 1933. 
56 Southwestern Reporter (2d) 864. 
1. INSURANCE. 

Insured has burden of alleging and proving compliance with all conditions 
precedent provided for in policy on which right of recovery rests before recovery 
can be had (Rev. St. 1925, arts. 4732, 4733). 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

2. INSURANCE. 

Insured’s misrepresentation or breach of warranty, to avoid policy, must be 
willful or made fraudulently with intent to deceive (Rev. St. 1925, art. 4732, subd. 
4, and art. 4733). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

3. INSURANCE. 

To be available as defense to policy, insured’s breach of warranty or misre- 
presentation must be specially pleaded by insurer (Rev. St. 1925, art. 4732, subd. 4, 
and art. 4733). 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

4. INSURANCE. 

Insurer contending insured failed to disclose facts material to risk has burden 
to allege and prove facts sustaining such contention (Rev. St. 1925, art. 5043). 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

5. INSURANCE. 

Question whether insured’s misrepresentations were material to risk or were 
made with intent to deceive, if raised by evidence becomes issue of fact (Rev. St 
1925, art. 4732, subd. 4, and arts. 4733, 5043). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

6. INSURANCE. 


Where insured’s misrepresentations do not relate to matter material to risk, or 





1244 The Insurance Law Journal, Vol. 80 [June, 1933 


Life] American Central Life Ins. Co. v. Alexander 1243 


which contributed to maturity of policy, insured’s intent in making them is imma- 
terial (Rev. St. 1925, art. 4732, subd. 4, and arts. 4733, 5043). 

(For other cases, see Insurance, Dec. Dig. § 255.) 
7, INSURANCE. 

Insurer’s answer, not alleging insured’s misrepresentations were intended to 
mislead insurer and induce issuance of policy, did not state defense sufficient to 
avoid policy (Rev. St. 1925, art. 4732, subd. 4, and arts. 4733, 5043). 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


Error to Court of Civil Appeals of Seventh Supreme Judicial District. 

Action by Mrs. Lorine M. Alexander against the American Central Life In- 
surance Company. Judgment for plaintiff was affirmed by the Court of Civil Ap- 
peals [39 S. W.(2d) 86], and defendant brings error. 

Affirmed. 

Douglas & Spiller, of Lubbock, and Hampden Spiller, of Fort Worth, for plain- 
tiff in error. 

R. A. Baldwin, of Slaton, for defendant in error. 

SHARP, Judge. 

Mrs. Lorine M. Alexander sued the American Central Life Insurance Com- 
pany on a life insurance policy issued by that company upon the life of her hus- 
band, Chester Lloyd Alexander, for $1,000 face of the policy, $1,000 under the 
double indemnity clause contained therein, interest, 12 per cent. penalty, and rea- 
sonable attorney’s fees. 

The defendant denied its liability on the following grounds: (1) That the in- 
sured committed suicide; and (2) that the insured in his signed application made 
misrepresentations in answer to certain questions asked. The trial court sustained 
special exceptions to the second ground, and defendant having declined to amend 
its pleadings, the court proceeded to trial upon the issues raised by the pleadings. 
The case was submitted to the jury upon special issues, and the jury found that the 
insured did not intentionally kill himself and that $750 was a reasonable attorney’s 
fee. Judgment was entered in favor of the plaintiff for $3,067. From this judg- 
ment an appeal was made to the Court of Civil Appeals and the judgment of the 
trial court was affirmed. 39 S. W.(2d) 86. 

It is contended that the Court of Civil Appeals erred in holding that defend- 
ant’s answer was insufficient to present a defense of misrepresentations in the ap- 
plication for the policy of insurance signed by the insured, in that the answer did 
not allege that the misrepresentations were intentionally made by the insured for 
the purpose of misleading the insurance company and inducing it to issue the policy 
sued on. 

The parts of the answer pertinent to the issues presented read as follows: 

“5. The defendant would show that it is not liable on said policy because of 
the following facts: Prior to the issuance of the same the said Chester Lloyd 
Alexander submitted to the plaintiff, through its duly authorized agent, G. W. 
Bounds, an application for the issuance of the policy sued upon, which applica- 
tion was duly signed by the said Alexander, and among other things contained 
the following: 

“Declarations of Applicant in Lieu of Medical Examinaiton: 

“In continuation of and forming a part of my application to the American 
Central Life Insurance Company, I declare that the statements and answers 
herein are complete and true without exception. * * * 

“19. (a) To what extent do you use alcoholic beverages? 

“None. 


“Have you ever used them to intoxication? No.’ 


“6. That the said application containing the above language and representa- 
tions by the said Alexander was presented to the defendant herein and was the 
basis of the issuance of the policy to the said Alexander, and that the declara- 
tions hereinabove quoted and alleged were believed by the defendant herein and 
relied upon by it in the issuance of said policy; the defendant would show that 
said answers are false, and especially the answer to the question “To what extent 
do you use alcoholic beverages?’; for the reason that the said Alexander for a 
long time prior to and after the making of said representations did use alcoholic 





Life] Modern Woodmen of America v. Baker 1245 


1244 The Insurance Law Journal, Vol. 80 [June, 1933 


beverages, and the answer to said question ‘none’ was false; and the defendant 
further says that the said Alexander for a long time prior to and after the 
making of said representations habitually used alcoholic beverages and that he 
was often under the influence of alcoholic beverages and drinks and was often 
intoxicated before and after making of said representations, and that his answer 
to the question, ‘Have you ever used them to intoxication?’ was false and untrue. 

“7. The defendant would show that had the said Alexander not answered 
said questions falsely, but had truly stated the facts in answer thereto, the de- 
fendant would not have issued the said policy to him, and the defendant says 
that the aforesaid misrepresentations in the said application were of a material 
fact which affected the risk assumed by the defendant herein. In this connection 
the defendant would show that the said policy was a policy of life insurance and 
it contained a provision which was as follows: ‘Incontestability. After this policy 
shall have been in force during the lifetime of the insured for two years from 
its date, it shall be incontestable except for non-payment of premium,’ and that 
the said Chester Lloyd Alexander killed himself within the first year, after said 
policy was issued and within the contestable period under the terms of the same, 
and that the defendant is not liable for any amount under the same except the 
first year’s premium which has heretofore been tendered to the Beneficiary under 
said policy as hereinabove alleged.” 

The plaintiff, in addition to a general demurrer, directed many special ex- 
— to defendant’s answer. Those pertinent to the issues presented are as 

ollows: 

(1) That no date or place is alleged when insured was supposed to be in- 
toxicated and the allegations are insufficient to apprise the plaintiff of the testi- 
mony that she will be required to meet. 

(2) Because no fact is alleged showing that such representation, if made, 
actually contributed to bring about the event that matured said policy. 

(3) Because no fact is alleged showing that such representation, if made, was 
a warranty, or that it was made fraudulently with intent on part of the insured 
to deceive the defendant. 

(4) Because the allegations to the effect that the alleged misrepresentations 
were material and affected the risk were insufficient, in that no facts are alleged 
showing how or in what way the answers of the insured were material or af- 
fected the risk. 

(5) Said allegations do not plead facts but conclusions. 

The trial court sustained, among others, the foregoing special exceptions, and 
defendant having failed to amend its pleadings, the case proceeded to trial upon 
the pleadings against which special exceptions had not been sustained. 

[1] Certain fundamental rules defining the burdens placed upon the insured 
and insurer with respect to life insurance policies are well established. The law 
places the burden upon the insured of alleging and proving a compliance with 
all the conditions precedent provided for in the policy on which the right of 
recovery rests before a recovery can be had thereon. Cooley’s Briefs on Insurance, 
vol. 3, p. 1964. 

The statutes of this state provide what provisions the policies shall contain 
and what provisions they shall not contain. Articles 4732 and 4733, R. S. 1925. 

‘Subdivision 4 of article 4732 reads as follows: “That all statements made 


by the insured shall, in the absence of fraud be deemed representations and not 
warranties.” 


[2] The great weight of authority sustains the rule that under the provisions 
of these statutes, a misrepresentation, or breach of warranty, by the insured, to 
avoid the policy, must be willful, or made fraudulently with intent to deceive. 
Cooley’s Briefs on Insurance, vol. 3, p. 1988. 

[3] Likewise, the authorities hold that to be available as a defense to the 
policy, a breach of warranty or misrepresentation must be specially pleaded by 
— Cooley’s Briefs on Insurance, vol. 3, p. 1966; 33 C. J. pp. 88 and 89, 
It is a settled rule in this state that false statements to avoid a policy must 
have been willful and made with a design to deceive or defraud. Westchester Fire 
Insurance Co. v. Wagner, 24 Tex. Civ. App. 140, 57 S. W. 876 (writ denied). 
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Article 5043, R. S. 1925 reads: “Any provision in any contract or policy of 
insurance issued or contracted for in this State, which provides that the answers 
or statements made in the application for such contract or in the contract of 
insurance, if untrue or false, shall render the contract or policy void or voidable, 
shall be of no effect, and shall not constitute any defense to any suit brought upon 
such contract, unless it be shown upon the trial thereof that the matter or thing 
misrepresented was material to the risk or actually contributed to the contingency 
or event on which said policy became due and payable, and whether it was 
material and so contributed in any case shall be a question of fact to be de- 
termined by the court or jury trying such case.” 

[4-6] Where the insurer, in order to avoid the policy, contends that the 
insured failed to disclose certain facts deemed material to the risk, the burden 
rests upon the insurer to allege and prove the facts sustaining this contention. 
Furthermore, if the evidence raises the question, it becomes an issue of fact to 
be determined as to whether or not the misrepresentations in the appplication 
for insurance, pleaded by the insurer as a defense against liability upon the policy 
were material to the risk, or were made with intent to deceive. If it is deter- 
mined that the misrepresentations made by the insured do not relate to a matter 
or thing material to the risk, or which contributed to the maturity of the policy, 
the question of intent of the insured in making them is immaterial. Southland 
Life Insurance Co. v. Norton (Tex. Civ. App.) 297 S. W. 1083; Id. (Tex. Com. 
App.) 5 S.W.(2d) 767. 

[7, 8] It is also true that if the misrepresentations made by the insured were 
not intentionally made for the purpose of deceiving the company in obtaining the 
policy, such misrepresentations offer no legal defense upon the ground of fraud. 
It is not alleged in the answer of the insurance company to avoid the policy that 
the misrepresentations contained in the insured’s answers were intentionally made 
for the purpose of misleading the insurance company and inducing it to issue the 
policy in question. Therefore, it appearing from this record that the foregoing 
defensive matters not being properly pleaded, the answer failed to meet the 
burden imposed by law upon the insurer. The special exceptions specifically 
pointed out those defects and the trial court correctly sustained them. The insur- 
ance company, having failed to amend its pleadings to cure the defects pointed 
out and sustained by the trial court, is not now in position to complain of the 
action of the trial court in not submitting issues not raised by the pleadings. 

We recommend that the judgment of the Court of Civil Appeals be affirmed. 

Cureton, Chief Justice. 

The judgments of the district court and of the Court of Civil Appeals are 
affirmed, as recommended by the Commission of Appeals. 


MODERN WOODMEN OF AMERICA v. BAKER. No. 2761. 
Court of Civil Appeals of Texas. El Paso. Jan. 12, 1933. 
Rehearing Denied Feb. 2, 1933. 

56 Southwestern Reporter (2d) 891. 


3. INSURANCE. 

Insured, who, according to uncontradicted testimony, struck another when 
latter denied theft charge, held, as matter of law, “engaged in violation of law” 
and “aggressor in altercation,” within restrictions in benefit certificate (Pen. 
Code § 1138). 

(For other cases, see Insurance, Dec. Dig. § 787.) 


Appeal from District Court, Dallas County; W. M. Taylor, Judge. 

Action by Mrs. Alice Alsobrook Baker against the Modern Woodmen of 
America. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Sullivan, Speer & Minor, of Denton, and Burgess, Burgess, Chrestman & 
Brundidge, of Dallas (Geo. G. Perrin, of Rock Islard, Ill, of counsel), for 
appellant. 

King S. Williamson and J. H. Synott, both of Dallas, for appellee. 

PeLpueey, C. J. 

Appellee instituted this suit against appellant seeking to recover the sum of 
$2,000, alleged to be due her on a benefit certificate issued to her deceased hus- 
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band, Bruce B. Baker, by appellant, and 12 per cent. penalty for refusal to pay 
upon demand together with attorney’s fees in the sum of $500. 

Appellant affirmatively defended on the ground that Bruce B. Baker came to 
his death while being engaged in a violation of law; that he was killed in con- 
sequence of being engaged in an attempted violation of the law; and that he was 
killed in consequence of being engaged or participating in a personal quarrel, 
controversy, or altercation in which he was the aggressor, which by reason of the 
provisions of the certificate and appellant’s by-laws rendered the certificate null 
and void. 

It is undisputed that Baker died shortly after having been stabbed by Wil- 
liam H. Hunter at City Barn No. 4, which was used by the street and bridge 
department of the city of Dallas, on July 12, 1930. 

The single issue submitted to the jury reads: “Do you find from the pre- 
ponderance of the evidence that Bruce B. Baker, in the altercation resulting in 
his death, was the aggressor, as that term is hereinafter defined to you?” 

The following definition was given: “The term ‘aggressor’ as used in this 
charge, means a person who brings on an altercation with another person by 
some act or demonstration such as would indicate to a reasonable mind a present 
intention on the part of such person to do such other person serious bodily 
harm.” 

Upon a negative finding by the jury, the court rendered judgment in favor of 
appellee for $2,000, with 6 per cent. interest thereon from January 1, 1931. 

This appeal is from such judgment. 

Opinion. 

Appellant’s brief contains fifteen assignments of error, upon which are based 
eight propositions. 

In its first two propositions appellant contends that it was entitled to an 
instructed verdict because the undisputed evidence shows that Baker engaged in 
a fight and died in consequence thereof, and that his death occurred through en- 
gaging or participating in a personal quarrel, controversy, or altercation in which 
he was the aggressor. 

Appellant, under his theory that the uncontradicted evidence shows that 
Baker was killed while engaged in a violation or attempted violation of the law, 
asserts that the undisputed evidence shows that he engaged in an affray as defined 
by article 473, of the Penal Code, and, further, that he was guilty of an assault 
or assault and battery under article 1138 of that Code. 

Appellee in her argument admits that, if the deceased was engaged in a vio- 
lation of the law at the time of his death, or died in consequence of a fight in 
which he was the aggressor, then appellee cannot recover, but she urges that the 
jury had the right to reject the testimony of both Hunter and Moore and decide 
the issue as to whether deceased was the aggressor from the circumstances, or, 
the burden being upon appellant to show that the deceased was the aggressor, 
find the issue against appellant for want of credible testimony. 

She contends, that Hunter having an interest by reason of the fact that he 
was still subject to indictment and prosecution for the killing of Baker, and 
being contradicted in some particulars by Moore, and further by the evidence 
showing that the wounds inflicted on deceased could not have been made by 
the knife which he testified he used, the jury was at liberty to wholly disregard 
his testimony. 

[1, 2] We agree with this contention, but we fail to agree with the contention 
that the testimony of the witness Moore was in the same condition. In other 
words, we fail to see how Moore, under the facts and circumstances here re- 
flected, would have any fear of later being indicted for the killing of Baker, and 
we cannot agree that the fact that Moore gave no assistance to Baker, con- 
ceding that he knew he had been dangerously injured, and that the evidence 
showed that a longer knife had been used in the stabbing of Baker than Hunter 
admitted using, would justify the assumption that probably Moore had used the 
other and longer knife. Therefore his testimony would not fall within the rule 
that the testimony of an interested party, though not contradicted, raises only an 
issue for the determination of a jury, and, unless there be some other evidence 
or some fact or circumstance which contradicts his testimony, then appellant was 


The Insurance Law Journal, Vol. 80 [June, 1933 





Life] Modern Woodmen of America v. Baker 1247 


entitled to an instructed verdict, that is, provided his testimony shows either that 
deceased was killed while engaged in a violation of the law or while engaged in 
an altercation in which he was the aggressor. 

[3] In support of her argument that appellant has adduced no credible testi- 
mony at all, and that the undisputed facts and circumstances prove that deceased 
was not the aggressor, she advances the following: 

“Now let us look at this testimony and see what the jury had a right to 
believe, and did believe. We know one thing, and that is that Hunter did not 
stab Baker with the knife the blade of which had been broken down to a length 
of one inch, and with which he had been scraping dynamite fuses. We know the 
knife blade that killed Baker, whoever wielded it, had a long slim blade three 
and one-half inches long. This being true, then the jury must look to something 
else, and not to the testimony of the witnesses as to who killed the deceased, or 
with what instrument.” 


“They proved with their own testimony that deceased was a powerful man, 
weighing over two hundred pounds, standing nearly six feet tall, while the sup- 
posed killer was five feet five inches tall, weighing less than 140 pounds. Accord- 
ing to their testimony, deceased approached the killer, never having exhibited 
any ill temper before, spoke to him, and as the killer was rising from his seat, 
struck him, knocked him down or nearly down two or three times, and then ran 
from him. The jury might well believe that as the killer rose to his feet, he rose 
with an open knife in his hand, and that the deceased struck him to protect him- 
self. It is true, that nobody said he had the open knife in his hand then. But we 
do know that he did not get out his knife and open it at the time he says he 
did. They would have you believe that after Baker had knocked this man down 
three times, he ran away from him and did not return until he armed himself 
with two whole bricks. Why would this powerful man run from this little weak- 
ling whom he had knocked down three times as easily as one could knock down 
a straw man, if his weapon was not in use at the time.” 


While the testimony of the undertaker as to the depth of the wounds refutes 
the testimony of Hunter that they were inflicted by a knife with a blade about an 
inch long, still that testimony casts no reflection upon Moore’s testimony, for he 
not only did not attempt to describe the knife, but testified that he did not see 
the knife at all. 


The further theory that the jury could have believed the deceased struck 
Hunter, when Hunter raised up from his seat with an open knife in his hand, and 
that he ran from him and armed himself with the bricks because Hunter was 
using his knife at that time, appears to be going out quite a ways into the realm 
of speculation. 

There is not a scintilla of evidence here to show that the knife was used 
before Hunter says it was, and the only thing even tending to place suspicion 
upon it is the fact that he testified that he shook it open with one hand. 

Moore says he was in a position to see Hunter when the difficulty started, 
saw him getting up, saw him almost knocked down, saw him trying to get his 
children out of the way, saw him ward off the brick with his arms, and still says 
he saw no knife. Wouldn’t it be more plausible to say that Hunter did not get 
out his knife until after he was on the ground, where Moore’s failure to see the 
knife could be explained by the fact that Baker was either bending over or on 
top of him? 

Moore’s testimony was that Baker came up to where Hunter was sitting, told 
him he had seen him stealing gasoline out of a tractor; that Hunter started to 
get up, called Baker a damned liar; that Baker then struck Hunter, knocking him 
back against the bench, walked just around the corner of the house, got a brick, 
came back, and hit Hunter on the elbow with it; and that then they went together, 
fell on the ground, with Baker on top. 


We have been unable to find any evidence, fact, or circumstance which con- 
tradicts this testimony; therefore, if it shows that Baker was engaged in a viola- 
tion of the law or was the aggressor in the altercation, the trial court should 
have granted appellant’s request for an instructed verdict. 

An affray is defined in the Penal Code: “If any two or more persons shall 
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= together in a public place they shall be fined not exceeding one hundred 
ollars.” 

An assault and battery is thus defined: “The use of any unlawful violence 
upon the person of another with intent to injure him, whatever be the means or 
degree of violence used, is an assault and battery.” 

It is well established that a person acting in his own self-defense would not 
be guilty under either of the statutes, but it appears to us that under the facts 
— was engaged in a violation of at least one of them when he met his 
eath. 

It may be said that the evidence is not sufficient to show that the place where 
this difficulty occurred was a public place within the purview of the statute, but 
we think it clearly shows that Baker engaged in an assault and battery, and was 
the aggressor in the altercation from which he died 


The judgment of the trial court will be accordingly reversed, and judgment 
here rendered that appellee take nothing. 


LIVESAY v. FIRST NAT. BANK OF LOCKNEY, TEX. No. 1604—5995, 
Commission of Appeals of Texas, Section A. Feb. 1, 1933. 
57 Southwestern Reporter (2d) 86. 
3. INSURANCE. 


_ Creditor had insurable interest in debtor’s life to extent of debt and pre- 
miums or assessments paid by creditor to keep policies alive, even if policies 
were issued without debtor’s consent, and notwithstanding debtor had been dis- 
charged in bankruptcy. 

(For other cases, see Insurance, Dec. Dig. § 116[5].) 


Error to Court of Civil Appeals of Hale Supreme Judicial District. 

Suit by Floriday J. Livesay and others against the First National Bank of 
Lockney, Tex., and another, in which E. G. Livesay, as temporary administrator 
of the estate of J. T. Livesay, deceased, was substituted as plaintiff. On defend- 
ant bank’s appeal from the judgment, judgment was reversed and rendered by 
the Court of Civil Appeals [37 S.W.(2d) 765], and plaintiff brings error. 

Affirmed. 

Joiner & Cook, of Plainview, for plaintiff in error. 

L. C. Penry, of Fort Worth, and P. B. Randolph, of Plainview, for defendant 


in error. 


Harvey, P. J. 


This is a suit by the plaintiff in error, E. G. Livesay, as temporary adminis- 
trator of the estate of J. T. Livesay, deceased, against the Plainview Mutual Life 
Insurance Association of Plainview, Tex., and the First National Bank of Lock- 
ney, Tex. The administrator seeks to recover the amount of two insurance policies 
on the life of J. T. Livesay, for the sum of $1,000 each, which were issued to the 
said bank, as beneficiary, by said insurance association. One of the policies had 
already been paid by the insurance association to the bank when the suit was 
brought. The trial court rendered judgment for the plaintiff in error against the 
insurance association for the sum of $1,940; being the amount of the policies less 
$60 premiums (or assessments) paid on the policies by the bank. A recovery by 
the bank on the unpaid policy was denied, and the insurance association was al- 
lowed a recovery against the bank in the sum of $940; being the amount paid to 
the bank by the insurance association, less amount of the premiums (or assess- 
ments) which the bank had paid. The bank appealed, and the Court of Civil 
Appeals reversed the judgment of the trial court, and rendered judgment denying 
the plaintiff in error, the administrator, any recovery at all, and awarding the 
bank a recovery of $1,000 against the insurance association on the unpaid policy, 
and adjudging that the insurance association take nothing against the bank on 
account of the payment previously made by the association to the bank. 37 
S.W(2d) 765. The administrator, the plaintiff in error here, applied to the 
Supreme Court for writ of error, which was granted. 

The controversy involved in this appeal is between the plaintiff in error and 
the bank. It is admitted by all parties that the policies constituted valid contracts 
of insurance, and were in force when J. T. Livesay died. 
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The facts are substantially as follows: 

On February 21, 1927, J. T. Livesay became indebted to the bank in the sum 
of $2,786, for which he executed his promissory note to the bank. The note was 
due March 10, 1927, and bore interest from date until paid. A balance of $2,619 
and accrued interest, still remains unpaid. J. T. Livesay was duly declared a 
bankrupt, and in June, 1927, was duly discharged in the bankruptcy court, from 
his debts, including the note due the bank. There is no testimony to show that 
Livesay, after his discharge in bankruptcy, ever made any payment on the note, 
or promised to pay the debt evidenced by the note. The policies in controversy 
were issued on September 27, 1929, and, according to their terms, were payable to 
the bank, as beneficiary. Aside from the facts stated, there is ntohing in the testi- 
mony to show that J. T. Livesay, the insured, consented for the policies to be 
issued. The latter died May 11, 1930, and proof of his death was duly furnished 
by the bank to the insurance association. The association paid one of the policies 
to the bank. The other policy remains unpaid. 

[1-3] The plaintiff in error contends that the bank had no insurable interest 
in the life of Livesay: First, because the discharge of Livesay, in bankruptcy, 
from liability on the debt due the bank terminated the bank’s insurable interest in 
Livesay’s life; and, second, because there is no testimony to show that Livesay con- 
sented for the policies to be issued. The second branch of this contention relates 
to a matter which is immaterial to the question of insurable interest. Even though 
the fact had been affirmatively established that Livesay, the insured, did not con- 
sent for the policies to be issued, such fact would not affect the insurable interest 
of the bank, if the latter had such an interest; neither could such consent of 
Livesay, if given, have created an insurable interest in the bank, if none existed. 
The controlling question is whether or not the insurable interest of the bank in 
the life of Livesay, which depended on the debt due from the latter, was ter- 
minated by the discharge in bankruptcy. It is well settled that although a dis- 
charge in bankruptcy has effect to release the debtor from the legal obligation 
to pay a debt involved in the discharge, a moral obligation still rests on the 
debtor to pay the debt. The discharge affects the remedy, but does not constitute 
payment of the debt. Zavelo v. Reeves, 227 U. S. 625, 33 S. Ct. 365, 57 L. Ed. 
676, Ann. Cas. 1914D, 664; 3 R. C. L., and authorities there cited. The same thing 
is true with respect to a debt which has become barred by limitation. With refer- 
ence to the insurable interest of a creditor in the life of his debtor, there is no 
room for a distinction on principle between a case where the debtor has been 
discharged in bankruptcy and a case where the debt has become barred 
by the statutes of limitation. The relation of the parties respecting the 
debt is precisely the same in both cases, and the moral obligation of the debtor 
to pay is the same. In volume 1, May on Insurance (4th Ed.) § 108, the doctrine 
respecting the insurable interest of a creditor, which depends on a debt against 
which the statutes of limitation have run, is stated in the following words: “If 
the debt be one to which the statutes of limitation might be pleaded at the time 
of the death of the debtor, it nevertheless constitutes an interest which will sup- 
port a policy. A debt still exists. It is not extinguished by the currency of the 
statute, as in case of payment. It may be revised by a new promise, and indeed 
without such promise be enforced by action, unless the defense of the statute be 
interposed. The law does not presume that a new promise will be refused or the 
defense of the statute interposed. And there can be no doubt that same would 
be the case, though the statute had run against the debt at the time of the insur- 
ance, and for the same reasons.” 


The above doctrine is inherently sound, and is so recognized by the authorities. 
Rawls v. American Mut. Life Ins. Co., 27 N. Y. 282, 84 Am. Dec. 280; Curtiss 
v. Atna Life Ins. Co., 90 Cal. 245, 27 P. 211, 25 Am. St. Rep. 114; Connecticut 
Mutual Life Ins. Co. v. Dunscomb, 108 Tenn. 724, 69 S. W. 345, 58 L. R. A. 
694, 91 Am. St. Rep. 769; 37 C. J. p. 395; 1 Cooley’s Briefs on Insurance, 315; 
14R. C. L. p. 924. The same principle has been applied in sustaining the insur- 
able interest of a creditor, which interest depended upon a debt from which the 
debtor had been released by the operation of the terms of a general assignment 
executed by the debtor for the benefit of his creditors. Manhattan Life Ins. Co. 
v. Hennessy (C. C. A.) 99 F. 64. 
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We conclude that, to the extent of the debt in question, and the premiums or 
assessments paid by the bank to keep the policies alive, the bank had an insur- 
able interest in the life of J. T. Livesay at the time the latter died. 

We therefore recommend that the judgment of the Court of Civil Appeals be 
in all things affirmed. 

Cureton, C. J. 


The judgment of the Court of Civil Appeals is affirmed, as recommended by 
the commission. 





Lawson v. Twin City Fire Ins. Co. 


LAWSON v. TWIN CITY FIRE INS. CO. No. 1261. 
District Court, E. D. Kentucky, London. Nov. 22, 1932. 
2 Federal Supplement 171. 
1. INSURANCE. 


Fire policy which, by mutual mistake, does not embody parties’ agreement that 
both cotenants should be insured, may be reformed. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 
4, INSURANCE. 

That insured cotenant made mistake in not applying for fire policy insuring 
both cotenants does not justify reformation. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 
5. INSURANCE. 

Provision invalidating fire policy unless insured is sole owner is valid. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 
6. INSURANCE. 


That insurer, through its agent’s vice president, knew when fire policy was 
issued that insured was not sole owner, could not, under parol evidence rule, be 
relied on by insured, either as waiver or estoppel. 

Rule against parol evidence being allowed to vary written contract 
would prevent such knowledge on part of insurer, through its agent’s 
vice president who issued policy in question, from having effect of avoid- 
ing provision in policy declaring that policy should be void if insured’s 
interest was other than sole ownership, even in absence of provision in 
policy that any agreement to contrary must be indorsed thereon. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

7. INSURANCE. 

Knowledge of vice president of insurer’s agent who issued fire policy that 
insured was not sole owner, acquired by vice president when acting as secretary- 
treasurer of association taking mortgage on insured property, held not chargeable 
to insurer. 

Such knowledge on part of vice president of insurer’s agent, having 
been acquired by vice president when acting in his capacity as secretary- 
treasurer of association which made mortgage loan on property about 
two months before issuance of fire policy in question, was not chargeable 
to insurer, at least where it was not established that such vice president 
when policy was issued had knowledge so acquired then in mind. 

(For other cases, see Insurance, Dec. Dig. § 378[4].) 

9. INSURANCE. 

Provision invalidating fire policy 1f foreclosure proceedings be commenced 
held valid. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

10. INSURANCE. 
Knowledge of vice president of insurer’s agent regarding institution of 


foreclosure proceedings, invalidating fire policy, held not chargeable to insurer; 
vice president having acquired such knowledge as mortgagee’s secretary-treasurer. 


(For other cases, see Insurance, Dec. Dig. § 378[4].) 
ll. INSURANCE. 

Insurer’s silence and inaction after learning of foreclosure proceedings does 
not alone waive provision invalidating fire policy. 

(For other cases, see Insurance, Dec. Dig. § 390.) 
12. INSURANCE. 

Insurer’s failure to return premium held not waiver or estoppel respecting 
provision invalidating fire policy if foreclosure proceedings be commenced. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 
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14. INSURANCE. 

Institution of proceedings to foreclose mortgage on realty invalidated fire 
policy covering not only dwelling house but also its contents. 

(For other cases, see Insurance, Dec. Dig. § 328[15].) 

Action by James Lawson against the Twin City Fire Insurance Company. 

Original and amended petitions dismissed. 

Charles E. Herd, of Middlesboro, Ky., and James H. Jeffries, of Pineville, 
Ky., for plaintiff. 

Gordon, Laurent & Ogden and T. M. Galphin, Jr., all of Louisville, Ky., and 
N. R. Patterson, of Pineville, Ky., for defendant. 


Awnpbrew M. J. Cocuran, District Judge. 


This action is before me for trial and judgment. It is brought upon a three- 
year fire insurance policy for $6,400, issued by the defendant to the plaintiff, 
April 5, 1930. The insurance was distributed as follows, to wit: $5,000 on dwelling 
house on lot 26, block A, in Middlesboro, Bell county, Ky.; $1,000 on household 
goods and other articles contained in the house; and $400 on garage. It contained 
a provision in these words: “This entire policy, unless otherwise provided by 
agreement endorsed hereon or added hereto, shall be void * * * if the interest 
of the insured shall be other than unconditional and sole ownership.” And an- 
other in these words: “This entire policy, unless otherwise provided by agree- 
ment endorsed hereon or added hereto shall be void * * * if with the 
knowledge of the insured, foreclosure proceedings be commenced or notice of sale 
of any property covered by this policy by virtue of any mortgage or trust deed.” 

It was issued to the plaintiff and there was added thereto at the time of its 
issuance a loss payable provision in favor of the People’s Building & Loan Asso- 
ciation, as its interest might appear. The defendant issued the policy through its 
agent at Middlesboro, J. L. Manring & Co., acting by its vice president, John L, 
Chesney. The plaintiff was not the sole owner of the house and lot on which it 
stood. It was owned jointly by him and his wife, Mossie Lawson, one-half each. 
February 12, 1930, the plaintiff and his wife executed a mortgage on the real 
estate to the People’s Building & Loan Association, payee in the loss payable pro- 
vision for the sum of $1,000. John L. Chesney was the secretary and treasurer of 
that association and attended on its behalf to making the loan. In so doing he 
acquired knowledge of the true ownership of the property. On August 17, 1931, 
that association brought suit to enforce its mortgage in the Bell circuit court. 
September 14, 1931, the dwelling house and its contents were totally destroyed by 
fire. This action was then brought to recover the sum of $6,000, the total insur- 
ance on the house and contents. Thereafter an amended petition was filed by 
plaintiff and his wife, Mossie Lawson, seeking a reformation of the policy so as 
to make it payable to them both. Thereupon the action was transferred to the 
equity docket. The defendant by its answer denied the allegations of this pleading 

[1] 1. Are the plaintiffs in the amended petition, James Lawson and Mossie 
Lawson, his wife, entitled to a reformation of the policy so as to make it a 
contract with both instead of with James Lawson alone? If the agreement was 
that both were to be insured and by their mutual mistake the policy did not so 
provide, there can be no question but that they are entitled to such reformation. 
Firemen’s Insurance Co. v. Brooks (C. C. A.) 19 F.(2d) 277, 278. 

[2-4] The difficulty in the way of such plaintiffs being entitled thereto is that 
they have not established that there was an agreement that both were to be 
insured and that it was by the mutual mistake of themselves and defendant that 
they were not. Indeed, it may be said that their pleading comes short of making 
a case for reformation. The sole allegation is that “he (i. e. James Lawson) did 
not make any false statements or misrepresent any facts, as to the ownership of 
the property insured and the error in the issual of the policy was made by the 
agent of the defendant or by mutual mistake.” There is no square allegation that 
there was an agreement between the Lawsons on the one side and the defendant 
on the other that both were to be insured and that it was by their mutual mis- 
take that the policy did not so provide, but provided only that James Lawson 
should be insured. However, passing this by, there is an entire absence of any 
evidence of such agreement and of such mistake. The burden was on plaintiffs 
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to establish both these facts by “clear and convincing evidence,” as said in the 
Brooks Case. There the case for reformation was thus established and it was 
granted. The plaintiffs not having introduced any evidence to this end must fail. 
Durham v. Fire & Marine Ins. Co. (C. C.) 22 F. 468; Harrison v. Hartford Fire 
Ins. Co. (C. C.) 30 F. 862; AEtna Insurance Co. v. Steele, 222 Ky. 57, 299 S. W. 
1091; Lee v. Hartford Fire Insurance Company, 223 Ky. 533, 4 S.W.(2d) 372. 
The fact that James Lawson made a mistake in not applying for a policy insur- 
ing both does not make a case for reformation. The facts of this case do not 
come within the facts of the case of Westchester Fire Ins. Co. v. Wilson, 220 
Ky. 142, 294 S. W. 1059, relied on by plaintiffs. 

The amended petition therefore, will have to be dismissed. This leaves for 
consideration the original petition. 


[5, 6] 2. The provision of the policy that it was void if the insured was not 
then the sole owner of the property insured was valid. Rochester German Ins. 
Co. v. Schmidt (C. C. A.) 162 F. 447; Boston Insurance Co. v. Hudson (C. C. A.) 
11 F.(2d) 961; Hartford Fire Ins. Co. v. Nance (C. C. A.) 12 F.(2d) 575. That 
the defendant, through its agent, J. L. Manring & Co., acting by Chesney, knew, 
at the time the policy was issued, that the plaintiff was not the sole owner, but 
that the property was owned by him and his wife, Mossie, one-half each, cannot 
be availed of by plaintiff to do away with such provision, either on the idea of 
waiver or estoppel. For such knowledge to have such effect would be to vary the 
terms of the policy by parol evidence. The policy expressly provides that the 
provision as to sole ownership should invalidate the policy unless it was “other- 
wise provided by agreement endorsed” thereon. But the absence of such pro- 
vision would have made no difference. Still the rule against parol evidence being 
allowed to vary a written contract would prevent such knowledge having such 
effect. Carpenter v. Providence Washington Ins. Co., 16 Pet. 495, 10 L. Ed. 1044; 
Lumber Underwriters v. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140; Hart- 
ford Fire Ins. Co. v. Nance, supra. In the case of American Fire Ins. Co. v. 
King Lumber & Mfg. Co., 250 U. S. 2, 39 S. Ct. 431, 434, 63 L. Ed. 810, the 
court had this to say as to its decision in the Rife Case: “There was an attempt, 
in that case, to vary the written words of a contract by concurrent parol agree- 
ment; in other words, and to quote those of the case, to establish ‘by parol 
proof that at the very moment the policy was delivered’ one of its provisions was 
waived.” It was this that was held in that case could not be done. 

[7, 8] But it cannot be said that the defendant had knowledge as to the true 
ownership of the property at the time it issued the policy. The claim that it 
then had such knowledge is based on the fact that Chesney, vice president of 
J. L. Manring & Co., defendant’s agent, in the issuing of the policy, acquired 
such knowledge, when acting as an official of the People’s Building & Loan 
Association, on making the loan and obtaining the mortgage to secure it on 
February 12, 1930, nearly two months previous. Defendant is not chargeable with 
such knowledge. It was not acquired in acting for the defendant but in acting for 
such association. Union National Bank v. German Ins. Co, (C. C. A.) 71 F. 473. 
At least, it was not so chargeable unless it was established that Chesney, when 
the policy was issued, had the knowledge so acquired then in mind. Foreman v. 
German Alliance Ins. Ass’n, 104 Va. 694, 52 S. E. 337, 3 L. R. A. (N. S.) 444, 
113 Am. St. Rep. 1071. It was not shown that such was the case. For aught that 
appears it may be that Chesney thought, from plaintiff applying for the policy in 
his name, that he had acquired his wife's interest after February 12, 1930. In 
Westchester Fire Ins. Co. v. Wilson, supra, knowledge upon the part of the agent, 
who issued the policy, was acquired eleven days before its issuance and the cir- 
cumstances were such that it was not reasonable to suppose that there had been 
any change in the meantitvic in the title. Besides, at the time the policy was 
issued language was used that must have conveyed to the agent the idea that 
there had been no change. In so far as this case held that a provision in a policy 
may be rendered ineffective on the ground of either waiver or estoppel by parol 
evidence it is not binding here. This court is governed by the federal rule on the 
subject. It must be held, therefore, that the policy was void because the plaintiff 
was not at the time of its issuance the sole owner of the property insured. 

[9-13] 3. The provision of the policy as to the institution of foreclosure pro- 
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ceedings invalidating the policy was valid. Delaware Ins. Co. v. Greer (C. C. A.) 
120 F. 916, 61 L. R. A. 137; Conner v. Connecticut Fire Ins. Co. (D. C.) 29} 
F. 105; Neil Bros. Grain Co. v. Hartford Fire Ins. Co. (C. C. A.) 1 F.(2d) 904, 
The plaintiff claims that this provision was waived because defendant through 
its agent, J. L. Manring & Co., by Chesney, its vice president, had knowledge of 
the institution of the foreclosure proceedings before the fire and took no steps to 
cancel the policy and retained the premium. It is questioned whether Chesney had 
such knowledge. I will dispose of the matter in hand on the basis that he did. 
If he had such knowledge, he acquired it when acting on behalf of the People’s 
Building & Loan Association and not when acting on behalf of defendant. Pos- 
sibly such knowledge so acquired was not chargeable to defendant at all or not 
unless when Chesney acquired it he had in mind the effect of such proceedings 
on the validity of the policy. But in view of the fact that the interests of the 
association and defendant were antagonistic, defendant was not chargeable with 
such knowledge. Union Nat. Bank v. German Ins. Co.. supra; Mulrooney y, 
Royal Ins. Co. (C. C. A.) 163 F. 833, 834; Woodlawn Farm Co. v. Farmers’ & 
Breeders’ L. Ins. Co., 227 Ill. App. 577; Dull v. Royal Insurance Co., 159 Mich. 
671, 124 N. W. 533. 

Then assuming that defendant is chargeable with such knowledge, silence 
and inaction on defendant’s part after receiving it does not of itself amount to 
waiver. Neil Bros. Grain Co. v. Hartford Fire Ins. Co., supra; Boston Ins. Co. 
v. Hudson, supra; Foreman v. German Alliance Ins. Co., supra. Nor did the 
failure to return the premium constitute a waiver or estoppel. Kentucky Ver- 
million Mining & Concentrating Co. v. Norwich Union F. Ins. Soc. (C. C. A.) 
146 F. 695; Home Ins. Co. v. Scott (C. C. A.) 46 F.(2d) 10. But, in any event, 
the provision of the policy that the institution of foreclosure proceeding would 
not avoid the policy unless the consent of the defendant thereto was indorsed on 
or attached to the policy is against knowledge by defendant of such institution 
rendering the provision in regard thereto ineffective. Carpenter v. Providence 
Washington Ins. Co., supra; Hartford Fire Ins. Co. v. Nance, supra. In so far 
as the decision of the Kentucky Court of Appeals in the case of Hartford Fire 
Ins. Co. v. Bryan, 244 Ky. 61, 50 S.W.(2d) 74, is in conflict with any of the 
positions above taken, it is not controlling on this court. It follows that it must 
be held that the policy was rendered void by the institution of the foreclosure 
proceedings. 

[14] 4. The policy is void not only as to the dwelling house but as to its 
contents. Fries-Breslin Co. v. Star Fire Ins. Co. (C. C.) 150 F. 611; Fries- 
Breslin Co. v. Star Fire Ins. Co. (C. C. A.) 154 F. 35; McKernan v. North 
River Ins. Co. (D. C.) 206 F. 984; Downey v. German Alliance Ins. Co. (C. C. 
A.) 252 F. 701; Northern Assur. Co., Ltd., v. Case (C. C. A) 12 F.(2d) 551; 
Hartford Fire Ins. Co. v. Jones (C. C. A.) 15 F.(2d) 1; Bennett v. Cosmopolitan 
Fire Ins. Co. (C. C. A.) 50 F.(2d) 1017; Ohio Valley Fire & Marine Ins. Co. v. 
Skaggs, 216 Ky. 535, 287 S. W. 969. 

I am constrained to hold that the plaintiff's petition must be dismissed. 


PAYNE v. CALIFORNIA UNION FIRE INS. CO. Civ. 8753. 
District Court of Appeal, First District, Division 1, California. Feb. 14, 1933. 


19 Pacific Reporter (2d) 40. 

2. INSURANCE. 

Insured’s failure to read fire policy until after loss held not to prevent re- 
formation thereof for mistake in describing building as used for dwelling only. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Appeal from Superior Court, Los Angeles County; J. A. Smith, Judge. 

Action by J. B. Payne against the California Union Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Lee A. Solomon, of Los Angeles, for appellant. 

J. E. Stillwell, of South Pasadena, and Robert E. Austin and John N. Hel- 
mick, both of Los Angeles, for respondent. 

Comstock, Justice pro tem. 

This action was brought to reform a contract for fire insurance and to 
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recover a money judgment for a fire loss alleged to have been sustained by 
plaintiff and to have been covered by the contract. Judgment went for the plain- 
tiff and the defendant has appealed therefrom. 

It appears from the evidence that plaintiff was the owner of several parceis 
of real estate in and about Los Angeles. One of these was a frame building with 
composition roof, about 137 feet long by 20 feet wide, situated at No. 127 Venice 
boulevard, Venice, Cal., occupied at the time of the issuance of the insurance 
policy in question herein by a tenant of the plaintiff's for dwelling purposes, and 
also used as a garage and for the storage of various materials. 

Defendant maintained an office at Palms, in the county of Los Angeles, with 
one George W. Schilling as its agent in charge thereof. Said agent was duly 
authorized to contract for, execute, and issue policies of fire insurance for de- 
fendant. The plaintiff owned a policy of fire insurance covering the said building, 
which policy was about to expire. The said Schilling had written many fire in- 
surance policies for plaintiff upon his various properties and plaintiff was de- 
sirous of having him issue one on the property here involved. Schilling was quite 
familiar with the property, having visited it and passed by it on numerous occa- 
sions, and having it listed for sale or exchange as a real estate broker. A few 
days prior to the expiration of the old policy, plaintiff took it to Schilling and 
told him he wanted it renewed, leaving the old pclicy with him as had been his 
custom in connection with many other policies which said agent had issued to him 
under similar circumstances. Several days after placing the order for the new 
policy, plaintiff called at Mr. Schilling’s office, found the policy ready for him, and 
took it home with him, where he filed it among other insurance policies. This 
policy was dated August 4, 1928, and covered for a period of three years from 
that date. The amount of coverage was $1,500 and the premium charged by the 
company and paid by plaintiff was $10.50. 

On June 9, 1929, a fire occurred in the premises, damaging them to the 
amount of $400. Plaintiff without delay presented his written proof of loss to 
defendant and claimed reimbursement to the extent of his damage, but defendant 
denied liability on the ground that “the building was not located or occupied for 
the purpose stated in the policy and that the proper rate was not charged for 
the insurance as written.” 

After the fire the plaintiff for the first time discovered that the policy had 
been written erroneously, describing the property as located at “127 Victoria 
Avenue, Venice, California,” instead of 127 Venice boulevard, and as a “composi- 
tion roof frame building and its additions (if any) communicating and in con- 
tact therewith, while occupied only for dwelling house purposes,” instead of as a 
composition roof frame building used as a dwelling and as a garage and as a 
place of storage of various materials. Plaintiff had never owned any property on 
a street known as Victoria avenue. The agent knew the location and description 
of the property to be insured. The error was wholly made in his office. Plaintiff 
did not read the policy, but relied upon defendant’s agent to properly describe 
the property. 

The foregoing facts appear without substantial conflict. There was testimony 
by Edward Hicks Beach, an employee in Mr. Schilling’s office, to the effect that 
he did the clerical work of writing the policy and that Mr. Schilling had told him 
the property was at 127 Victoria street. He stated that he had gone with Mr. 
Schilling’s partner to look at the property and had found a street near Venice 
called Victoria drive or Victoria avenue, but had been unable to find a number 
“127” or to locate plaintiff’s property; that after returning to the office he called 
Mr. Payne by telephone and asked him if the property was 127 Victoria avenue; 
that he did not remember what Mr. Payne’s answer was, nor whether it was 
Mr. Schilling or Mr. Payne who told him the building was a dwelling, but he 
did not think Mr. Payne made any statement as to what kind of building it was 
that he wanted insured. Upon the subject of this conversation, Mr. Payne testified 
that he had told Mr. Beach he thought the street upon which the property was 
located was formerly Virginia avenue, but that it was now Venice, and had re- 
ferred him to the old policy and had stated he did not know the number. 

_ [1] The first point made for reversal is stated by appellant as follows: “The 
third paragraph of the findings is not supported by the evidence inasmuch as the 
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said building was not at any time used as a dwelling house within the meaning 
of the insurance policy and the warranty in the policy that it was used as q 
dwelling was untrue and the policy was, therefore, void.” 

The said third paragraph of the findings determines it to be true “That said 
building is and was at the time mentioned in the pleadings herein used as a 
dwelling and as a garage and as a place of storage of various materials.” With- 
out going into the evidence in detail, suffice it to say that we find it amply 
sufficient to support this finding as to the character of the use which was being 
made of the property. Appellant quotes in its brief sufficient of the evidence to 
establish this. But the real point which appellant seeks to make apparently is 
that the statement in the policy as issued, that the premises were used only for 
dwelling house purposes, constituted a warranty that the property was as de- 
scribed, which, if untrue, would avoid the policy. The gist of plaintiff’s action 
is that the parties actually contracted for the insurance of the property at 127 
Venice boulevard used as a dwelling and as a garage and place of storage for 
various materials, but that through error the policy was not written as intended. 
It is plain then that, if the findings of the lower court are supported by the evi- 
dence in regard to the mistake and the judgment of reformation can be upheld, 
appellant’s first point has no application, for in such case only the contract as 
written contains the alleged untrue warranty, but as preformed it correctly de- 
scribes the property and there remains no room for the contention. 


[2] We pass to a consideration of the second question presented by the ap- 
peal, which appellant states as follows: “If there is a misstatement of a warranty 
material to the risk, can the plaintiff, as the party insured, avoid the effect of the 
misstatement by showing that it was inserted by an agent of the company, and that 
he did not discover it until after the loss occurred, nothing having been done by 
the company or its agent to prevent a reading of the policy?” This is hardly a 
clear or concise statement of the question. Manifestly, the real point is whether 
there was anything in plaintiff’s failure to read the policy under the circumstances 
of this case which militates against his urging the mistake and asking for a 
revision of the contract. It has frequently been held that the mere failure to read 
an insurance policy does not militate against its reformation upon the ground of 
mutual mistake. An enlightening case on this subject is that of Hercules Gasoline 
Co. v. Security Ins. Co., 122 Cal. App. 499, 10 P.(2d) 128. In that case certain 
motor vehicles and trailers had been insured. While a policy was in force, the 
insured exchanged a trailer covered therein for another of different name and 
description. Prior to the expiration of the policy the insurer and the insured 
entered into negotiations for the issuance of a policy to cover all of the latter's 
motor vehicles, and during the course of these negotiations the insurer under- 
took to make a careful check of all the vehicles to be covered so as to obtain a 
correct description of them for use in the new policy. The policy was prepared 
in the office of the insurer without consultation with the insured. Through a mis- 
take upon the part of the insurer the policy erroneously described a Hercules 
trailer as a Utililty trailer, this latter being the name of the trailer previously 
insured and described in the old policy. It was the intention of both the insurer 
and the insured to have the policy describe the Hercules trailer and the omission 
of it from the policy was the result of mutual mistake. The insured received the 
policy as issued and retained it. The mistake was not known or discovered until 
after an accident which became the basis of a claim under the policy. The action 
was one to reform the policy upon the ground of mutual mistake and to recover 
upon it as reformed. In commenting upon the very question now before us, the 
court, in deciding the case, said at page 503 of 122 Cal. App. 10 P.(2d) 128, 130: 
“The evidence upon the part of respondent establishes a clear case of mutual 
mistake in leaving out of said second policy the Hercules trailer. Nor does the 
fact that the agents and officers of respondent failed to read said policy militate 
against it. Respondent was assured by appellant that its motor vehicles would be 
checked so that a correct description of each of them would be set forth in the 
policy. Respondent relied upon this representation and its -failure to read the 
policy does not prevent its reformation. California Packing Corp. v. Larsen, 187 
Cal. 610, 203 P. 102; Sullivan v. Moorhead, 99 Cal. 157, 33 P. 796; Travelli v. 
Bowman, 150 Cal. 587, 89 P. 347; Cantlay v. Olds & Stoller Inter-Exchange, 119 
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Cal. App. 605, 7 P.(2d) 395.” We consider this case determinative of the issues 
on this appeal. 

Appellant cites the case of Bank of Fruitvale v. Fidelity, etc., Co., 35 Cal. 
App. 666, 170 P. 852, as authority for the proposition that a policy is not subject 
to revision on the ground that it does not cover a particular risk applied for 
where it is not shown that the insurer knew, or could have known that the 
insured would not examine the policy, or that the insurer, or its agent, took 
afirmative action to prevent such examination. This case was distinguished in the 
case of Hercules Gasoline Co. v. Security Ins. Co., supra, as being dissimilar 
upon the facts and a case where the court properly held under the circumstances 
that no fraud or mistake sufficient to authorize a reformation of the policy had 
been shown. It is similarly distinguishable from the case before us. 

The complaint offered to pay any difference in the amount of premium found 
to be due on account of the reformation. The court found that the rate which 
should have been charged was $18.75 and deducted the difference between this 
and the $10.50 paid from plaintiff’s recovery. No point is made on the appeal in 
respect to this. 

We have carefully read and considered all of the authorities cited by appel- 
lant and find none among them which in any way changes the conclusions we 
have reached. We deem it unnecessary to comment further upon them. 

[3, 4] Appellant in its reply brief attempts for the first time on this appeal, 
and also, so far as appears from the record before us, for the first time during 
the case, to make the point that the complaint fails to state a cause of action. We 
are not obliged to consider a point so tardily made, but we may say that the com- 
plaint appears to us entirely sufficient. It sets forth the actual agreement of the 
parties, the mutual intention to have the policy conform thereto, the failure to 
properly describe the property and its uses through the error of the defendant, 
the fact of plaintiff’s failure to discover the mistake until after the loss and every 
other element necessary to the statement of a cause of action for revision of the 
policy upon the ground of the mutual mistake of the parties. 

The findings are supported by the evidence and a careful reading of the 
entire record has disclosed no error. The judgment is affirmed. 

We concur: Knight, Acting P. J.; Cashin, J. 


NORTHWESTERN FIRE & MARINE INS. CO. OF MINNEAPOLIS, MINN. 
v. GLASS. No. 12742. 
Supreme Court of Colorado. Feb. 14, 1933. 
19 Pacific Reporter (2d) 489. 


1. INSURANCE. 


Where fire insurer with full knowledge erroneously named insured, it couid 
take no advantage of its fault, and no reformation was necessary. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 
2. INSURANCE. 


Proof that insured’s interest in property was such that loss fell on him heid 
suficient proof of ownership in action on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
3. INSURANCE. 


Where fire policy provided that “following enumerated parts of plant shall 
be subject to conditions of ‘watchman clause’” but nothing was enumerated, 
clause held inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 334[2].) 

4. INSURANCE. 


Building and mining machinery held not “manufacturing plant,” within clause 
of fire policy respecting operation of manufacturing establishment. 

(For other cases, see Insurance, Dec. Dig. § 319[2].) 
5. INSURANCE. 

In action on fire policy, defense that insured violated clause respecting opera- 
tion of manufacturing establishment held not good where not pleaded. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 
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6. INSURANCE. 

In action on fire policy, defense that policy was void because insured did not 
own property in fee simple held not good where not pleaded. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

In Department. 

Jud Error to District Court, City and County of Denver; Hon. E. V. Holland 
udge. 

Action by Joe Glass against the Northwestern Fire & Marine Insurance Com- 
pany of a Minn. Judgment for plaintiff, and defendant brings error, 

firmed, 

S. D. Crump, of Denver, for plaintiff in error. 

Philip Hornbein and Theodore Epstein, both of Denver, for defendant in error. 

BurkE, Justice. 

These parties are hereinafter referred to as the company and Glass re- 
spectively. 

The company issued a fire insurance policy for $2,000, on a building and 
mining machinery therein. There was a loss, and on the verdict of a jury Glass 
had judgment for $1,725. To reverse that judgment the company prosecutes this 
writ. 

The company contends: (1) That the policy was not written to Glass and 
could not be enforced in his favor, if at all, until reformed; (2) that Glass was 
not the owner of the property; (3) that the “watchman” clause of the policy was 
violated; (4) that Glass did not own the land on which the property was 
located; (5) that Glass had violated the vacancy clause. 

[1] 1. Glass and some associates were operating the “Kid Placer Mine.” He 
told the agent of the company he owned the building and machinery and wanted 
protection. There was no written application. The agent inspected the property, 
and himself (apparently having heard the name of the mine and mistaking it) 
without instruction or authority, wrote into the policy “the Kip Placer Mine” as 
the insured. These facts are all pleaded and undisputed. Such a contract so made 
requires no reformation. Baker et al. v. Liverpool & L. & G. Ins. Co., Ltd. et al. 
(Tex. Civ. App.) 275 S. W. 316; General Accident, Fire & Life Assur. Co. v. 
Cohen, 73 Colo. 459, 216 P. 522. 

Since with full knowledge the company erroneously named the insured, it 
can take no advantage of its own fault. Carey v. Home Ins. Co., 97 Iowa, 619, 
66 N. W. 920. The company relies on Merchants’ Mut. Fire Ins. Co. v. Harris, 51 
Colo. 95, 116 P. 143. There was a decree of reformation in that case, as there 
probably might have been here, but we did not hold reformation essential. On 
the whole, that authority is against the company. 

[2] 2. That the interest of Glass in the property insured was such that the 
loss fell upon him is supported by the evidence. This constitutes sufficient proof 
of ownership. Livingstone v. Boston Ins. Co., 255 Pa. 1, 99 A. 212; Erb v. 
Fidelity Ins. Co., 99 Iowa, 727, 69 N. W. 261; Manchester Fire Assurance Co. v. 
Abrams (C. C. A.) 89 F. 932. 


[3] 3. The policy provided for a watchman when required by “watchman 
clause A by provision above.” Said “provision above” recited that “the following 
enumerated parts of the plant shall be subject to the conditions of ‘watchman 
clause A’ below.” On the blank line provided for this enumeration nothing was 
“enumerated”; hence there was nothing to which the clause could be applied. 

[4, 5] 4. The policy recited that it should be void if “the subject of insurance 
be a manufacturing establishment, and it be operated in whole or in part latet 
than ten o’clock, or if it ceases to be operated for more than ten consecutive 
days.” This was not a manufacturing plant, but this defense is not good because 


not pleaded. Loyal Mutual Fire Ins. Co. v. J. S. Brown & Bro. Merc. Co., 47 
Colo. 467, 107 P. 1098. 


[6] 5. The policy further provided that it should be void if the property was 
“on ground not owned by the insured in fee simple.” This defense, like that men- 
tioned in 4, supra, was not pleaded, and for the same reason is not good. 

Glass asked this company’s agent for a policy which would protect him. That 
agent personally inspected the property and its location. Glass disclosed the essen- 
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tial conditions. A policy was accordingly written, delivered, and paid for. Glass 
sustained a loss covered by the contract. The defenses made rest upon mere 
technicalities or the error of the agent, and we think are without merit. 

The judgment is accordingly affirmed. 

Adams, C. J., and Bouck, J., concur. 


HOME INS. CO. OF NEW YORK v. FAIN. No. 22210. 
Court of Appeals of Georgia, Division No. 2. March 1, 1933. 
167 Southeastern Reporter 890. 
1. INSURANCE. 


Petition against fire insurer based upon misrepresentation of insurer’s agent, 
after receiving application and money, that policy would be issued and property 
was meanwhile covered, held demurrable because not alleging insurer authorized 
misrepresentation. 

(For other cases, see Insurance, Dec. Dig. § 93.) 

Error from Superior Court, Wilkes County; C. J. Perryman, Judge. 

Suit by C. T. Fain against the Home Insurance Company of New York. Judg- 
ment for plaintiff, defendant’s motion for a new trial was overruled, and defendant 
brings error. 

Keversed. 

Earle Norman, of Washington, for plaintiff in error. 

Clement E. Sutton, of Washington, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, Judge. 

{1, 2] Where in a petition, it is alleged that the defendant, an insurance com- 
pany, had, through its agent who solicited and obtained from the plaintiff an ap- 
plication for a policy of fire insurance, and received from him a cash payment to 
be applied towards the payment of the premium on the policy applied for, and af- 
ter receiving the application and the money and before the application was acted 
upon, fraudulently and falsely represented to the plaintiff that a policy would be 
issued to him, and that in the meantime the property in question was covered by 
insurance, and where it is alleged that the plaintiff, in relying upon these repre- 
sentations and believing that a policy would be issued to him, and that his prop- 
erty was protected by insurance pending the action by the company upon the ap- 
plication, refrained from procuring other insurance upon the property, and that, 
before the application was acted upon, the property was destroyed by fire, to the 
plaintiff's damage, but where it is nowhere alleged in the petition that the agent 
had any authority from the defendant to make the representations referred to, the 
petition is subject to demurrer upon the ground that the petition fails to allege such 
authority in the agent. The court erred in overruling the demurrer, and the subse- 
quent proceedings which resulted in a verdict and judgment for the plaintiff were 
nugatory. 

Judgment reversed. 

Jenkins, P. J., and Sutton, J., concur. 


TWIN CITY FIRE INS. CO. v. WRIGHT. No. 22319. 
Court of Appeals of Georgia, Division No. 1. Feb. 10, 1933. 
Rehearing Denied Feb. 28, 1933. 
167 Southeastern Reporter 891. 
2. INSURANCE. 

Evidence authorized recovery on fire policy, as against contention that giving 
of second security deed constituted change in interest or title, invalidating policy, 
on theory that insurer’s agent issued and delivered policy and accepted first pre- 
mium with knowledge that second security deed was in effect. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INSURANCE. 

Instruction charging statute regarding penalty for insurer’s refusal to pay 
loss within sixty days after demand held warranted, where insurance was not paid 
within sixty days after request for payment accompanied by proofs of loss. (Civ. 
Code 1910, § 2549). 

(For other cases, see Insurance, Dec, Dig. § 669[1].) 


Twin City Fire Ins. Co. v. Wright 
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5. INSURANCE. 

In suit on fire policy, involving question whether second security deed was 
executed when policy issued, charge giving statutory definition of executed and 
executory contracts held applicable (Civ. Code 1910, § 4217). 

(For other cases, see Insurance, Dec. Dig. § 669[5].) 

7. INSURANCE. 

In suit on fire policy, on issue of invalidating change in title or interest, 
charge authorizing jury to find that inception of policy was on date other than 
date stated in policy held not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[5].) 


Syllabus by the Court. 

The court properly refused to continue the case because of the absence of a 
witness. The evidence supports the verdict, except for the allowance of attorney’s 
fees; and none of the special grounds of the motion for a new trial discloses 
reversible error. 

Broyles, C. J., dissenting. 

Error from City Court of Carrollton; J. J. Reese, Judge. 

Suit by Mrs. Willis Wright against the Twin City Fire Insurance Company. 
Judgment for plaintiff, and defendant brings error. 

Affirmed on condition. 

Smith, Hammond, Smith & Bloodworth, of Atlanta, and Leon Hood, of 
Carrollton, for plaintiff in error. 

Willis Smith, of Carrollton, for defendant in error. 

MaclInryre, Judge. 

In an action on a fire insurance policy, Mrs. Willis Wright recovered a 
verdict and judgment against Twin City Fire Insurance Company for $1,051.30 
fire loss and $100 attorney’s fees. By exceptions pendente lite the insurance com- 
pany raises the question as to whether or not the trial judge erred in denying its 
motion for a continuance based upon the absence of a witness. The other ques- 
tions for this court’s consideration are presented by the amended motion for a 
new trial. 

By paragraph the substance of the petition is as follows: 

(1) Defendant in a foreign corporation with an office, agent, agency, and 
place of business in Carroll county, Ga. 

(2) “On January 27 or 28, 1931, petitioner made application” to defendant 
“for certain fire insurance, and on said date the defendant insured” certain prop- 
erty of petitioner in the sum of $1,500. 

(3) “On January 28, 1931, petitioner paid the premium due on said insurance 
policy * * * and by the terms of said insurance contract the property of 
petitioner was insured for a period of one year. * * *” 

(4) On March 4, 1931, “all of said property was destroyed by a fire of un- 
known origin, without any fault of petitioner, and said defendant is therefore 
indebted to your petitioner * * * in the sum of $1500. * * *” 

(5) “Petitioner complied with the terms and conditions of said insurance 
contract. * * =" 

(6) “Immediately after said fire, petitioner gave the defendant notice, as 
provided by the terms of said policy, and said defendant has been notified of 
said loss and damage.” 

(7) “On April 22, 1931, petitioner filed proof of loss with said defendant, as 
provided by said policy, and said defendant has failed and refused to pay said 
insurance or to assign any reason for not doing so.” 


(8) “More than sixty days have elapsed since the proof of loss was filed and 
demand made for said insurance by petitioner * * * and petitioner alleges that 
the refusal to pay said insurance * * * is in bad faith * * * and she 
alleges that * * * said defendant, in addition to the amount of the policy 
($1500), is liable for twenty-five per cent of said policy * * ™* and reasonable 
attorney’s fees” amounting to $150. 

In so far as is necessary for the determination of the questions raised by 
this record, the substance of the defendant’s answer is as follows: 

(1) Admits paragraph 1 of the petition. 
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(2) “Answering paragraphs 2 and 3 of plaintiff’s petition, defendant admits 
that on January 27, 1931, it issued to Mrs. Willis Wright its policy No. 37, said 
policy being wholly in writing or print and containing the entire agreement be- 
tween the parties.” Said policy being in the possession, custody, or control of 
plaintiff, defendant can neither admit nor deny plaintiff's conclusions as to the 
terms and provisions thereof, and demands strict proof of the same. “Defendant 
admits the premium called for in said policy was paid. Except as herein other- 
wise answered, the allegations of said paragraphs 2 and 3 are denied.” 

(3) “Defendant denies paragraphs 4, 5, and 8 of plaintiff’s petition.” 

(4) “Answering paragraph 6, defendant admits that it was notified of the 
occurrence of the alleged fire.” 

(5) “Answering paragraph 7, * * ™ defendant admits that it received a 
paper purporting to be signed and sworn to by Mrs. Willis Wright on April 22, 
1931, said paper being headed, ‘Sworn statement and proof of loss to the Twin 
City Fire Insurance Co.’ Said paper was received by the defendant on April 29, 
ee as herein otherwise answered, the allegations of said paragraph are 
denied.” 

(6) “For further plea and answer, defendant avers that the aforesaid paper 
purporting to be a proof of loss states, among.other things, as follows: 

“(4) Title and interest. The property described in this policy, and on which 
loss is claimed, belonged at the time of the said fire to your assured in fee 
simple, and no other person or persons had any interest, lien, or incumbrance: 
thereon, except R. A. Thompson and Auto Bond and Investment Co.” 

“(5) Changes. Since said policy was issued there has been no assignment 
thereof, or change of ownership, use, occupancy, possession, location or exposure 
of the real or personal property described, or of your assured’s interest therein,, 
except Mortgaged to the Auto Bond and Investment Co.” 

(7) “Defendant avers that on or about December 6, 1929, the plaintiff exe-. 
cuted and delivered to R. A. Thompson * * * a warranty loan deed in con- 
sideration of * * * $425” to described land (on which the insured property 
was located). 

(8) “Contemporaneously with the execution of said deed, plaintiff executed 
and delivered to the said R. A. Thompson her first mortgage real-estate bond in 
the sum of $425, with five interest coupons attached, for $34 each, said bond or 
note maturing * * * jon Nov. 1, 1934. * * *” 

(9) Said policy contains the New York standard mortgage clause, with loss 
or damage payable to R. A. Thompson as first mortgagee. 

(10) “The defendant, claiming that it was not liable to the plaintiff for any loss 
or damage under this policy, did, on or about June 15, 1931, pay the said R. A. 
Thompson * * * $448.70, being the full amount of principal and interest due 
by the plaintiff to the said Thompson under the aforesaid note and loan deed, and 
the said Thompson did, on said date, execute and deliver to the defendant a 
transfer, assignment and conveyance of the said loan deed and the property de- 
scribed in said loan deed. * * *” 

(11) “Defendant avers that on January 28, 1931, the plaintiff executed and 
delivered a warranty loan deed to the Auto Bond and Investment Company to 
secure a loan * * * jof $252.63, said conveyance and loan being expressly sub- 
ject to the conveyance and loan * * * of R. A. Thompson, * * * and said 
second loan deed was a valid and outstanding instrument of record on March 4, 
1931, the date of the alleged fire.” 

(12) “The property conveyed, first, by the loan deed to R. A. Thompson, 
and, second, by the loan deed to Auto Bond and Investment Company, is the same 
property referred to and described in the policy of insurance sued on as being 
situated on the east side of the public road about one mile north of Mount Zion 
in Carroll Co., Ga.” 


(13) The policy declared upon provides: “This entire policy, unless otherwise 
provided by agreement indorsed hereon or added hereto, shall be void * * * if 
any change, other than the death of the insured, take place in the interest, title 
or possession of the subject of insurance * * * whether by legal process or 
judgment or by voluntary act of the insured, or otherwise.” 

(14) “Defendant avers that by virtue of the execution and delivery by the 
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plaintiff to the Auto Bond and Investment Company of the second warranty 
loan deed * * * there took place a change in the title and interest of the 
subject of insurance by the voluntary act of the insured, whereby * * * the 
policy sued on became void.” 

(15) By reason of the foregoing facts, the defendant is not liable to the 
plaintiff in any sum. 

(16) If the court “should hold that the plaintiff is entitled to recover of the 
defendant, * * * then and in that event, the amount of principal and interest 
due on said note and loan deed purchased by the defendant from R. A. Thompson, 
should be set off against any recovery by plaintiff. Defendant denies, however,” 
all liability. 

{1] It does not appear that counsel for plaintiff in error insist upon their 
contention that the trial judge erred in overruling their motion for a continuance 
based upon the absence of Mrs. E. L. Connell, “the local agent of the defendant, 
who countersigned and issued the policy sued upon,” who “was under subpcena to 
attend court as a witness for the defendant.” It not appearing that the doctor’s 
certificate of Mrs. Connell’s illness was sworn to, or that depositions or interroga- 
tories had been taken out for said female witness, the court’s ruling was not 
erroneous in any event. In this connection, it may be observed that said certificate 
was as follows: “This is to certify that Mrs. E. L. Connell is confined to her bed 
with indigestion. This Dec. 15, 1931.” 

Said policy of insurance is dated and countersigned January 27, 1931, and 
stipulates that the insurance runs from noon of said day to noon of January 27, 
1932. Said “warranty loan deed” given by plaintiff to Auto Bond & Investment 
Company was dated January 28, 1931; and the note for $251.65 accompanying said 
deed bears the same date. The canceled check of Auto Bond & Investment for 
$100, payable to the order of plaintiff and indorsed by her, is also dated Jan. 28, 
1931. Said check appears to have been given to cover the net proceeds of said 
loan. The first loan deed, made to R. A. Thompson, was transferred and as- 
signed to the defendant insurance company on June 15, 1931. 


Ralph S. Brown, secretary and treasurer of the Auto Bond & Investment 
Company, testified in substance that on January 28, 1931, Mrs. Wright executed 
and delivered to his company a loan deed to secure a debt evidenced by a note of 
same date; that Mr. and Mrs. Wright had approached him several times with a 
view to securing said second loan, but witness had told them that such loan could 
not be made, unless “past due interest, taxes, and insurance lapse” were first taken 
care of; that Mrs. Wright said that she did not have the money to take care of 
said items, and witness told her to take out insurance; that, “when they came 
back on the 28th and closed up this loan, they showed me—at least I was satisfied, 
they had made suitable arrangements, or I would not have closed the loan”; that 
witness did not know exactly what assurance he received, but he “was confident 
they had done it”; that Mr. Wright brought the policy up “at some time” and 
left it with witness for safe-keeping; and that after the fire witness delivered the 
policy to the agent for Mr. R. A. Thompson. 

Mrs. Willis Wright testified in part that on the next day after she had seen 
Mr. Brown about procuring said second loan she went to see Mrs. Connell, and 
told her that the Bond & Investment Company required her to take out insur- 
ance on said property before it would make the loan—told her “we could get the 
money the next day when we taken out insurance”; that “they said we would get 
the insurance policy when we paid for it”; that witness “told her we would pay 
for it when we got the money from the Auto Bond and Investment Company, and 
how we was getting the money”; that “we told her we were giving them a second 
mortgage”; that “we did not get the insurance policy that day when we went out 
there, nor did we pay for it’; that “we went back to Mr. Brown’s office the next 
morning and executed the deed to the Auto Bond and Investment Company”; that 
“Mr. Brown advanced us some money on that day of the Auto Bond and Invest- 
ment”; that “this is the check he gave me on January 28 of this year”; that 
witness indorsed said check and got the money on it; that “after we got the 
money * * * my husband went back and paid her” and he brought the policy 
back with him. 


Mr Willis Wright testified in part as follows: “I told Mrs. Connell that my 
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wife was going to give the Auto Bond and Investment the second deed to the 
land to get some more money, and she already owed them about $150, and she 
was going to make the second deed to secure the $150 and what we was going 
to borrow. Mrs. Connell said she would write the policy. We did not get the 
policy that day. I went back the next day and got the policy and paid her for it. 
I got the loan on the 28th. It was on the 27th that I told Mrs. Connell that I 
was going to make the second deed. * * * We got $100 from Mr. Brown. I 
then went back to Mrs. Connell and paid her for the premium. * * * I got 
the policy when I paid her that day. It was on the 28th that I paid her. Mrs. 
Connell asked me did I get my money, and I told her that * * * I gave the 
Auto Bond and Investment Company the second deed—my wife did—for security, 
and got the money. * * * After I paid her the money at the door she went 
back in the house and got the policy and brought it out. * * * She wrote the 
first policy, the one she didn’t get right, and I carried it back. * * * Mrs. 
Connell wrote me a letter and told me to bring the policy back—there was a 
mistake in it, so I took it back and she wrote a new policy. I went up and seen 
it, and told Mr. Brown that I had the policy wrote, and told him I wanted to 
pay the premium out of this loan. The day we closed the loan I went up and 
paid for the premium. The day my wife gave the second mortgage I went back 
down there. But the day I went down and seen Mrs. Connell and she wrote it, 
we had not made the arrangements then. We had not got the money on the 27th; 
we got it on the 28th. It was on the 27th we got the last policy. On the 28th we 
went down and closed the loan. On the 27th Mr. Brown told me to come back 
the next morning and he would let me have the money. My wife got the money 
and gave it to me, and I went and paid the premium. * * * I didn’t have the 
policy until I paid for it. I did have the first one, though. The day the loan was 
closed I went down there and paid the premium and got the policy. * * *” 

L. S. Lovvorn testified that Mrs. Connell did not give Mr. Willis Wright the 
policy of insurance until after Wright had paid her the premium on it. 

[2] There is much oral testimony and documentary evidence in the record 
here which we have deemed it unnecessary to set out to illustrate the issues 
presented. It will be observed that the principal defense is set out in paragraphs 
13 and 14 of the defendant’s answer. Very briefly stated, the question is this: Did 
the giving of the second security deed invalidate the policy? If the second security 
deed had been executed and delivered before the the insurance contract was com- 
plete and operative, and the insurer’s authorized agent, Mrs. Connell, knew of 
this fact when said insurance contract was entered into by her principal through 
her as such agent, the policy of insurance would be valid. On the other hand, if 
the second security deed was given after the policy of insurance was in force, 
the insurance contract would be invalidated. See Athens Mutual Insurance Co. v. 
Evans, 132 Ga. 703, 64 S. E. 993, where the policy of insurance contained pro- 
visions very similar to those in the policy with which we are dealing. See, also, 
Beasley v. Phoenix Ins. Co., 140 Ga. 126, 78 S. E. 722, and Atlantic Mutual Fire 
Insurance Co. v. Laney, 38 Ga. App. 1, 142 S. E. 571, and citations. While the 
evidence in this case is not as clear as might be desired, it does appear that the 
jury were warranted in concluding that, with the knowledge of the insurer’s 
authorized agent, the policy of insurance was issued and delivered, and the first 
premium thereon paid, at a time when said second loan deed was in full force 
and effect. We reach this conclusion notwithstanding the fact that the insurance 
policy is dated January 27th, and the loan deed January 28th, and notwithstanding 
the further fact that the plaintiff in the trial court did sign the proof of loss 
containing the answers as stated in paragraph 6 of defendant’s plea and answer. 
Without setting out or discussing the evidence bearing upon the other features of 
the case, we shall merely state that, in our opinion, except as to the allowance 
of attorney’s fees, the plaintiff made out a case. 

[3] It appears from ground 4 of the motion for a new trial that the trial 
judge charged the jury in the language of the Civil Code 1910, § 2490, which 
reads as follows: “Every insurer has a right to prescribe regulations as to notice 
and preliminary proof of loss, which must be substantially complied with by the 
assured: Provided, the same are made known at the time of the insurance, and 
are not materially changed during the existence of the contract. An absolute 





1264 The Insurance Law Journal, Vol. 80 [June, 1933 


refusal to pay waives a compliance with these preliminaries.” It is insisted in this 
ground that the court erred in charging the jury the last sentence of the foregoing 
Code section, because the petition alleged compliance with the terms and conditions 
of the contract, and did not aver waiver as to notice and proof of loss, and 
because a document purporting to be a sworn proof of loss was actually intro- 
duced in evidence. It is quite true, as stated by counsel in their brief, that “proof 
tending to show a waiver of proofs of loss will not sustain an action alleging 
compliance with the requirements as to proofs of loss.” See McLeod v. Travelers’ 
Ins. Co., 8 Ga. App. 765, 70 S. E. 157, and Frye v. Continental Life Ins. Co., 43 
Ga. App. 849, 842, 160 S. E. 544. It was held in the McLeod Case that a nonsuit 
was properly granted where the petition merely alleged compliance with the re- 
quirements of the policy, and the evidence only showed a waiver of those re- 
quirements. To the same effect is the Frye Case, and the case of Fidelity & 
Casualty Co. v. Gate City National Bank, 97 Ga. 634, 25 S. E. 392, 33 L. R. A. 
821, 54 Am. St. Rep. 440. We see nothing in the rule invoked by counsel for 
plaintiff in error that militates against our conclusion that, under the peculiar 
facts of this case, the court’s charge was not harmful to plaintiff in error. We 
hold that this ground is without merit. 

[4] Ground 5 avers that the court erred in charging the jury the law laid 
down in section 2549 of the Civil Code 1910, which is: “The several insurance 
companies of this state, and foreign insurance companies doing business in this 
‘state, in all cases when a loss occurs, and they refuse to pay the same within 
‘sixty days after a demand shall have been made by the holder of the policy on 
which said loss occurred, shall be liable to pay the holder of said policy, in addi- 
tion to the loss, not more than twenty-five per cent. on the liability of said com- 
pany for said loss; also, all reasonable attorney’s fees for the prosecution of the 
case against said company: Provided, it shall be made to appear to the jury trying 
the same that the refusal of the company to pay said loss was in bad faith.” 

The foregoing statute has been strictly construed by both appellate courts of 
this state. In Lester v. Piedmont & Arlington Life Ins. Co., 55 Ga. 476, 480, 481, 
Justice Bleckley, speaking for the court in reference to the foregoing Code sec- 
tion, said: “The Code * * * makes the forfeiture depend on refusal for sixty 
‘days after demand. The demand ought, therefore, to be averred as taking place at 
a time when the plaintiff had a right to exact present payment, and the declara- 
tion should show that refusal, in bad faith, was made and persisted in for sixty 
days. There is no demand, in direct terms, averred in this declaration; and the 
only application for payment alleged is that which took place at the time of sub- 
mitting proof of death, etc., and that was before the plaintiff had a right to make 
absolute demand for payment; for the company, according to the terms of the 
policy, could defer payment for ninety days, or perhaps for eighty-nine days, after 
receiving the stipulated proofs.” See, also, Alliance Insurance Co. v. Williamson, 
36 Ga. App. 497, 504, 137 S. E. 277, and cases cited. 

It appears from the record here that the fire occurred on March 4, 1931; that 
on April 22, 1931, counsel for the plaintiff mailed proofs of loss to the defendant, 
together with his letter containing this sentence: “I would appreciate it if you 
would let us have check covering this loss at once and send it in care of me, 
payable as provided in the policy’; that said letter and proofs of loss were 
acknowledged on April 25, 1931; that on May 15, 1931, the insurer denied liability 
on the policy of insurance; that suit was filed on June 26, 1931; and that the 
policy provided that loss shall not become payable until “sixty days after notice, 
ascertainment, estimate and satisfactory proof of the loss herein required. 
* * * Under the facts stated, we think that the court’s charge was warranted, 
and hold that this ground does not disclose error. In this connection see Atlantic 
Mutual Fire Ins. Co. v. Laney, 38 Ga. App. 1, 3, 142 S. E. 571; Central Manu- 
facturers’ Mutual Ins. Co. v. Graham, 24 Ga. App. 199 (1), 99 S. E. 434. 

[5] Ground 6, complaining that the court charged the jury the definition of 
‘executed and executory contracts in the language of the Civil Code 1910, § 4217, 


discloses no reversible error, for the alleged reason that said law was not ap- 
plicable. 


[6] Grounds 7 and 8 will be considered together. Ground 7 complains that the 
court instructed the jury as follows: “The defendant contends, among other things, 
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that they are not liable by reason of the fire, if there was one, under the terms 
of the policy, for the reason that the proof of loss did not show the plaintiff's 
right of recovery as provided by law. Now if you should find that the plaintiff 
did have this insurance, the loss occurred by fire, and that she complied with all 
the terms of her contract, as before stated, in her insurance policy, and with the 
law applicable thereto gwen you in charge, then she would have a right to recover 
under the policy. As before stated, she contends that she submitted the proof of 
loss, or legal proof of loss, and that the defendant waived that proof of loss and 
the conditions thereof by refusal to pay within the time prescribed by law and 
under the terms of the policy. Well, if you should find * * * that the con- 
tentions of the defendant are true, that she did not submit to it the proper proof 
of loss showing the rights of the plaintiff to recover, and the defendant did not 
so act as to waive the proof of loss under the law and under the policy, why, then 
she could not recover. * * *” 

It is insisted that this charge is erroneous because its effect was to submit to 
the jury “the question of law as to whether or not proofs of loss * * * were 
or were not sufficient on their face to sustain plaintiff’s right of recovery,” when 
this was a question for the court, and not the jury, to determine. In this connec- 
tion, it is contended that the proofs of loss “show a change in the interest or 
title of the insured since the issuance of the policy * * * reciting as it does: 
‘mortgaged to Auto Bond and Investment Company.’” It is also contended that 
the “uncontradicted testimony of plaintiff’ and the documentary evidence show 
the same thing. 

It is next contended that said charge was erroneous for the reason that 
plaintiff pleaded, and sought to prove, compliance with the terms of the policy, 
and never pleaded or sought to prove any waiver of those provisions. 

The proof of loss was introduced in evidence without objection, and defend- 
ant pleaded as a defense to the action the statement in said proof of loss to the 
effect that the property had been “mortgaged to the Auto Bond and Investment 
Company” since the policy was issued. We do not understand that the ruling in 
Cannon v. Phoenix Ins. Co., 110 Ga. 563, 35 S. E. 775, 78 Am. St. Rep. 124, that 
there was “no error in refusing to allow the plaintiff to introduce in evidence a 
proof of loss which showed on its face that the company was not liable,” is con= 
trolling here. As hereinbefore indicated, we do not think that, under the facts of 
this case, the court committed reversible error in submitting to the jury the 


question of waiver of the provisions of the policy. We hold that this ground 
discloses no reversible error. 


Ground 8 criticizes the last two sentences of the excerpt quoted above for the 
same reasons set out in ground 7, and we hold that ground 8 discloses no re- 
versible error. 

[7] Ground 9 complains of this charge of the court: “If you find * * * 
that she [plaintiff] made * * * such a loan at the time there was a valid, 
subsisting insurance policy effective on the property, * * * and did so without 
attaching or indorsing that fact on the policy, as provided in the policy, then she 
could not recover.” The court charged also the converse of the foregoing propo- 
sition. We quote from the ground as follows: “Movant contends that this charge 
* * * was error because, in effect, it submitted to the jury as a question of 
fact the determination of the exact time of the inception of the policy of insur- 
ance sued upon, with reference to the time of the execution of the security deed 
to the Auto Bond and Investment Company, and the jury were * * * erron- 
eously authorized to find that the inception of the policy was other than the 
date and time stated in said policy, thus varying the terms and provisions of the 
written policy as sued on * * * plaintiff’s petition contains no allegations 
seeking to vary or waive the terms of said policy in any particular. * * *” 

Under the very unusual situation presented by the facts of this case, we do 
not think that the plaintiff was debarred from showing, if she could, that, although 
the policy was dated on January 27, 1932, it was, as a matter of fact, not a com- 
pleted contract, and was not in force until the following day. We hold that this 
ground is not meritorious. 

[8] The last ground (numbered 10) avers that the court, in effect, permitted 
the contract of insurance to be varied by parol evidence when he allowed the 
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plaintiff, over proper objection, to testify when she got the policy. The tenor of 
this ground is very like the previous ground, and we hold that it is not meri- 
torious. 

As to the recovery of attorney’s fees, see Queen Ins. Co. v. Peters, 10 Ga. 
App. 289 (4), 73 S. E. 536. 

The judgment in this case is affirmed upon condition that the plaintiff, before 
the remittitur from this court is made the judgment of the trial court, shall strike 
from the verdict and judgment the sum of $100 allowed as attorney’s fees; other- 
wise the judgment shall stand reversed. 

Judgment affirmed on condition. 

Guerry, J., concurs. 

Broyles, Chief Judge (dissenting). 

The policy was dated January 27, 1931, and the premium was paid on Janu- 
ary 28, 1931, and the policy was delivered on the lastnamed date. Under the rul- 
ing in Todd v. German-American Ins. Co., 2 Ga. App. 789, 59 S. E. 94, and the 
documentary and oral evidence in the instant case, there was a completed contract 
of insurance entered into' by the insured and the insurance company on January 
27, 1931, and the fact that the premium was not paid and the policy not physically 
delivered until the next day is immaterial. This is the controlling point in the 
case, and, in my opinion, requires a reversal of the judgment. 


COLUMBIA FIRE INS. CO. OF DAYTON, OHIO, v. TATUM. 
No. 22313. 
Court of Appeals of Georgia, Division No. 1. Feb. 17, 1933. 
Rehearing Denied March 1, 1933. 
167 Southeastern Reporter 911. 
1. INSURANCE. 

Insured holding only bond for title could not recover on fire policy requiring 
insured to own land in fee-simple, unless insurer waived policy requirement. 

(For other cases, see Insurance, Dec. Dig. § 282[8].) 

2. INSURANCE. 

To sustain contention that fire policy requirement was waived by issuance of 
policy with knowledge of noncompliance, it must appear that insurer or its au- 
thorized representative had actual knowledge of facts upon which waiver depend- 
ed; doctrine of constructive notice being inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

6. INSURANCE. 

That insured told fire insurer’s agent that he owed vendor of insured property 
$600 on it held sufficient notice to insurer that insured did not have fee-simple ti- 
tle, waiving policy requirement that insured have fee-simple title. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 


Syllabus by the Court. 

1. Where a policy of fire insurance provides that it shall be void if the building 
thereby covered is on ground not owned by the insured in fee-simple, and on the 
trial of an action based upon the policy it appears from the evidence that when 
the policy was issued the insured held only a bond for title interest in the land, a 
verdict in favor of the insured is not authorized unless the evidence shows that the 
insurance company waived the above-stated provision. See Security Ins. Co. v. 
Jackson, 43 Ga. App. 13, 158 S. E. 457. 

2. Where the plaintiff contends that such provision of the policy was waived, 
in that the insurer issued the policy with knowledge of the fact that the insured 
did not have fee-simple title to the property, it must appear that the insurer or its 
authorized representative had actual knowledge of the facts or circumstances upon 
which the waiver depended; and the doctrine of constructive notice does not ap- 
ply. Wiley v. Rome Ins. Co., 12 Ga. App. 186(1), 76 S. E. 1067; Penn Mutual Life 
Ins. Co. v. Blount, 39 Ga. App. 429(4), 147 S. E. 768. 

3. An exception based upon the refusal of the court to award a nonsuit will 
not be considered where subsequently thereto the case is submitted to a jury and 
a verdict is rendered against the defendant, and a motion for a new trial is made 
which presents the complaint that the verdict is contrary to the evidence and with- 
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out evidence to support it. Where a motion for a new trial is based upon this 
ground, the court will review the sufficiency of the evidence as a whole in the light 
of the verdict, and will not merely consider the sufficiency of the plaintiff’s case to 
withstand a motion for nonsuit at the proper stage at which the motion was made. 

4. Where evidence is admitted without objection, although it could have been 
rejected as not conforming to the allegations as laid, if it relates to the cause of 
action declared on it will be sufficient to uphold a verdict. In such cases our courts 
have repeatedly held that a party waives his objections to the pleadings by allow- 
ing such evidence to go to the jury without objection; the reason for this just rule 
in such a case evidently being that, had objection been made, the party tendering 
such evidence might have amended his pleadings so as to conform thereto. One of 
the principal functions of amendments is to conserve this right. 

5. The evidence supports the verdict. 

Broyles, C. J., dissenting. 

Error from City Court of Hall County; W. B. Sloan, Judge. 

Suit by Grady Tatum against the Columbia Fire Insurance Company of Day- 
ton, Ohio. Judgment for plaintiff, defendant’s motion for a new trial was over- 
ruled, and defendant brings error. 

Affirmed. 

Grady Tatum brought suit against Columbia Fire Insurance Company on a 
policy of insurance, claiming a loss thereunder. The petition alleged a full compli- 
ance with all the terms of the policy. On the trial the evidence introduced by the 
plaintiff disclosed a waiver both as to the fee-simple title clause and as to the giv- 
ing of notice. No objection was interposed to the introduction of this evidence. At 
the conclusion of the plaintiff’s case the defendant made a motion for a nonsuit, 
on the ground that the petition alleged compliance with the terms of the policy 
rather than a reason for noncompliance, and the evidence did not show, or tend to 
show, compliance with the policy, but showed an alleged waiver or reason for non- 
compliance. The court overruled the motion for nonsuit, and thereupon the de- 
fendant announced that it did not desire to go forward. On motion of the plaintiff 
the court directed a verdict in his favor, and the defendant moved for a new trial, 
alleging that the verdict was not authorized by the evidence, and complaining also 
of the refusal to grant a nonsuit. The motion for a new trial was overruled and 
the movant excepted. 

Smith, Hammond, Smith & Bloodworth, of Atlanta, and Wheeler & Kenyon, 
of Gainesville, for plaintiff in error. 

W. V. Lance and Frank B. Stow, both of Gainesville, for defendant in error. 

GueErry, Judge. 

[1, 2] The first and second headnotes need no elaboration. 

[3-5] It is unquestionably true that where a petition alleges a full compliance 
with the terms of a policy rather than a reason for noncompliance, and there is no 
proof as to such compliance, there would be no error in granting a nonsuit, and 
this court is of the opinion that it would not have been error for the court below 
to have granted the motion made by the defendant company for a nonsuit. This 
was not done, however, and the matter proceeded to a verdict. “An exception to 
the refusal to award a nonsuit will not be considered where the jury has rendered 
a verdict against the defendant, and exception is taken to the refusal to grant a 
new trial on the ground that the verdict was not supported by evidence.” Hender- 
son v. Maysville Guano Co., 15 Ga. App. 69, 82 S. E. 588; Buchanan v. James, 134 
Ga. 475, 68 S. E. 72; Rubin v. Hardin, 173 Ga. 127, 159 S. E. 711; Atlantic, etc., R. 
Co. v. Blalock, 8 Ga. App. 44, 68 S. E. 743. Numerous other authorities might be 
cited in support of this principle. In the case of Gunn v. Wilson Co., 20 Ga. App. 
17, 92 S. E. 721, 723, this court said: “Even if the motion for a nonsuit should 
have been sustained at the time it was made, and was therefore erroneously over- 
ruled, nevertheless, if the subsequent testimony cured the deficiency in the plaintiff’s 
proof the judgment would not be reversed merely because the court refused to 
grant the nonsuit. On the other hand, if the deficiency in the plaintiff's case was 
not cured by the subsequent testimony a verdict in favor of the plaintiff would be 
without evidence to support it, and upon that ground would be set aside.” In this 
case there was no subsequent testimony, and we then come to consider whether or 
not the case as proven supported the verdict in favor of the plaintiff, and in con- 
sidering this we should apply this principle: “When evidence is admitted without 





1268 The Insurance Law Journal, Vol. $0 [June, 1933 


objection which might be rejected as not conforming to the allegations as laid, but 
which in fact relates to the same cause of action declared on. In such a case our 
courts have repeatedly held that a party waives his objection to the pleadings by 
allowing such evidence to go to the jury without objection; the reason for this just 
rule in such a case evidently being that had objection been made, the party tender- 
ing such evidence might have amended his pleadings so as to conform thereto. 
One of the principal functions of amendments is to conserve this right.” Napier y, 
Strong, 19 Ga. App. 401, 91 S. E. 579, 581; Haiman v. Moses, 39 Ga. 708: Sa- 
vannah Ry. v. Barber, 71 Ga. 644; Gainesville, etc, R. Co. v. Galloway, 17 Ga. 
App. 702, 87 S. E. 1093; Kelly v. Strouse, 116 Ga. 889, 43 S. E. 280; Central Rail- 
road Co. v. Attaway, 90 Ga. 660, 16 S. E. 956. 

[6] The evidence of the plaintiff that he told the agent of the company at the 
time of the issuance of the policy, “I bought the property from Mr. Terrell and 
owed him $800 on it. * * * I still owe Mr. Terrell $600 on it,” was a sufficient notice 
to the company that the fee-simple title to the property was not in the insured. 
By common practice and all reasonable inferences such a statement is notice that 
the party making it does not own the fee-simple title. 

Judgment affirmed. 

MacIntyre, J., concurs. 

Broyles, C. J., dissents. 


HURLEY et al. v. NATIONAL-BEN FRANKLIN FIRE INS. CO. (two cases). 
Nos. 22523, 22572. 
Court of Appeals of Georgia, Division No. 2. Feb. 14, 1933. 
Rehearing Denied March 3, 1933. 
167 Southeastern Reporter 917. 
1. INSURANCE. 

Married woman whose funds were used in construction of house on premises 
owned by husband, who stated to insurer that he and his wife owned property to- 
gether, had “insurable interest” in property (Civ. Code, 1910, § 2472). 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

2. INSURANCE. 

Where fire policy was in name of both spouses, husband held legal title, and 
wife had only equitable interest or claim, spouses’ ownership was “sole and uncon- 
ditional,” within policy requirement, notwithstanding wife ineffectively attempted 
to convey title to property by security deed (Civ. Code 1910, § 2472). 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 

3. INSURANCE. 

Void conveyance by insured does not pass title out of insured so as to void fire 
policy, requiring insured’s interest to be “sole and unconditional ownership” (Civ. 
Code 1910, § 2472). 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

4. INSURANCE. 

Petition on fire policy held not dismissible as not showing that plaintiffs owned 
property insured. 

General allegations of the petition that the property insured was the 
residence of plaintiffs and that its destruction by fire damaged them, and 
the recital in copy of policy attached to the petition that insured owned 
the property, were sufficient to show that insured owned the property and 
had an insurable interest therein. 

(For other cases, see Insurance, Dec. Dig. § 633.) 


Syllabus by the Court. 

1. Where the funds of a married woman are used in the construction of a 
house upon premises owned by her husband, the latter stating to the insurer that 
he and his wife own the property together, she has an insurable interest in such 

roperty. 

. Ma) Where a policy of fire insurance on a house is in the name of both the 
husband and wife, and the husband holds the legal title to the premises, and the 
wife has only an equitable interest or claim, their ownership of the property in- 
sured is sole and unconditional. 
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(b) A void conveyance does not pass title to the grantee and does not render 
a fire insurance policy void, which contains a provision that “This entire policy 
shall be void * * * if the interest of the insured be other than unconditional and 
sole ownership.” 

2. The court did not err in overruling the motion to dismiss the petition, at 
the conclusion of the evidence, on the ground that it did not show that the plaintiffs 
owned the property insured. 

Error from, Superior Court, Wilkes County; C. J. Perryman, Judge. 


Suit by W. L. Hurley and another against the National-Ben Franklin Fire In- 
surance Company. To review the judgment, plaintiffs bring error, and defendant 
brings a cross-bill of exceptions. 

Reversed on the main bill of exceptions, and affirmed on the cross-bill of ex- 
ceptions. 

W. A. Slaton, of Washington, for plaintiffs in error. 

Smith, Hammond, Smith & Bloodworth, of Atlanta, and Earle Norman, of 
Washington, for defendant in error. 

Sutton, Judge. 


This was a suit on a fire insurance policy. Upon the conclusion of the evi- 
dence the court directed a verdict for the insurance company. There was evidence 
in the case tending to establish these facts: A husband held the fee-simple title to 
premises, and a house was built thereon costing about $2,900; the wife furnishing 
about $500 of the money with which to build the same. On April 9, 1931, the wife 
executed to another a deed conveying the premises on which the house was built 
to secure a debt of $65. This deed was made without the knowledge or consent 
of the husband. On April 21, 1931, a policy of fire insurance was issued, insuring 
the wife against loss of said house by fire in the sum of $2,000; the policy describ- 
ing the property insured as “the one-story frame building with shingle roof occu- 
pied by the owner as a dwelling house,” and stipulating that “This entire policy 
shall be void * * * if the interest of the insured in the property be not truly stated 
herein,” and that “This entire policy shall be void * * * if the interest of the in- 
sured be other than unconditional and sole ownership; or if the subject of insur- 
ance be a building on ground not owned by the insured in fee simple, * * * or if 
any change, other than by the death of the insured, take place in the interest, title 
or possession of the subject of insurance * * * whether by legal process or by vol- 
untary act of the insured or otherwise.” The insurer had no knowledge of the ex- 
istence of the above security deed. On August 1, 1931, by indorsement, the amount 
of the policy was reduced to $1,250, and the same was made payable to both the 
husband and the wife in case of loss; the husband stating to the agent of the 
insurer at the time of the change that he and his wife owned the house together. 
On August 19, 1931, a fire completely destroyed the house. The insurer refused 
payment, on the grounds that the interest of the wife in the subject of insurance 
was not truly stated in the policy, and that the ownership of the property insured 
was not sole and unconditional, by reason of the above-mentioned security deed. 

[1-3] 1. It is contended that the wife did not have an insurable interest in the 
property, and that the interests of the insured were not truly stated in the policy 
and therefore, under section 2472 of the Civil Code and the provisions in said policy 
that it should be void if the interest of the insured in the property was not truly 
stated therein, the plaintiffs were not entitled to recover. We cannot agree with 
this contention. The wife had an equitable interest in the house, which interest 
was recognized by the husband. This equitable interest, together with the legal 
title held by the husband, constituted a complete fee-simple title in the house and 
premises in the insured, and sufficiently met the requirements of the policy that the 
property insured be on premises owned by the insured in fee-simple, that the in- 
terest of the insured therein be truly stated, and that the ownership of the insured 
be sole and unconditional. It is undoubtedly true that the interest of the wife in 
the property was not truly stated and was not sole and unconditional, as the policy 
stood prior to the indorsement made on August 1, 1931. However, when this was 
done, taking both the interest of the wife and the interest of the husband together, 
they being the insured, their title to the property was sole and unconditional. 

The rule as to what constitutes an insurable interest seems to be that where 
a party will suffer a pecuniary loss from the destruction of the subject-matter 
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of insurance, he has an insurable interest therein. The- funds of the wife were 
used by the husband in the construction of the house on premises owned by him 
in fee simple. The husband agreed with his wife that she should have an interest 
in the house to the extent of the money furnished by her, and so stated to the 
agent of the insurer when the indorsement of August 1, 1931, was made, but 
had never made a deed to her. The husband and wife together with their children 
were living upon the property at the time of the fire. In these circumstances, it 
could hardly be said that the wife did not have an insurable interest in the 
property insured. See Hawkins v. South-Western Mut. Fire Ins. Co., 80 W. Va. 
773, 93 S. E. 873, L. R. A. 1918A, 789; Kludt v. German Mut. Fire Ins. Co., 152 
Wis. 637, 140 N. W. 321, 45 L. R. A. (N. S.) 1131, Ann. Cas. 1914C, 609; Farmers’ 
Mut. Fire Ins. Co. v. Fogelman, 35 Mich. 481; Travis v. Continental Ins. Co., 32 
Mo. App. 198, and, see, Aitna Ins. Co. v. Foster, 43 Ga. App. 658, 159 S. E. 882. 

The wife did not have title to the property, but had only an equitable interest 
or claim for the amount of her money used in the construction of the dwelling, 
although she attempted to convey the title thereto by the deed to secure said 
debt of $65. This conveyance was void, and the grantee therein obtained no 
title to the premises, as the husband held the record fee-simple title, and this 
deed was made without his knowledge or consent. It is a well-settled principle 
of law that a void conveyance does not render void a policy of fire insurance 
which contains a sole and unconditional ownership clause, as in the policy dealt 
with. 26 C. J. 231; Athens Mutual Fire Ins. Co. v. Evans, 136 Ga. 584, 71 S. E. 
892; Phoenix Ins. Co. v. Asbury, 102 Ga. 565, 27 S. E. 667; American Ins. Co. 
v. Bagley, 6 Ga. App. 736, 65 S. E. 787. 

It follows that the court erred in directing a verdict for the insurance com- 
pany and in admitting in evidence, over objection of the plaintiffs, the void 
security deed from the wife. 

[4] 2. At the conclusion of the evidence the insurance company made an oral 
motion to dismiss the plaintiffs’ petition, on the ground that it set forth no cause 
of action, in that it did not allege title and ownership of the property insured 
in plaintiffs. The court overruled this motion, and to this judgment the defendant 
excepts in the cross-bill of exceptions. The petition set up that the fire insurance 
covered “the residence of your petitioners.” The attached copy of the policy 
stated that the insured was the “owner” of the subject of insurance. The petition 
set up that when plaintiffs were absent “from the premises * * * the property 
insured by said policy was destroyed by fire,” causing loss and damage “to your 
petitioners.” The copy of the policy attached to the petition did not contain a 
provision that the entire policy should be void if the subject of insurance be a 
building on ground not owned by the insured in fee simple; nor did it contain a 
sole and unconditional ownership provision. The defendant did not demur to the 
petition. It filed an answer in which it denied that the copy of the policy 
attached to the petition was a true and correct one, nd by an omendment to the 
answer set up that the copy should have embobied therein the above provision as 
to the ownership in fee-simple of the premises on which the property insured 
stood and as to sole and unconditional ownership. The case proceeded to trial 
with the pleadings in this state. A deed was introduced in evidence, which 
conveyed to the husband the fee-simple title to the premises. The husband testi- 
fied that he and his wife owned the house together; she having furnished part 
of the money with which to build it. The hubsand also testified that he was 
living in the house, and that it was the family home at the time the fire occurred, 


but that at the time his wife had gone to Atlanta, and he and his children were 
at a club meeting. 


The general allegations of the petition that the property insured was the 
residence of the plaintiffs and that its destruction by fire damaged them, and the 
recital in the copy of the policy attached thereto that the insured owned the 
property, were sufficient to show that the insured owned the property and had an 
insurable interest therein; and the rulings in the cases of Northwestern National 
Ins. Co. v. Southern States Phosphate & Fertilizer Co., 20 Ga. App. 506(1-a), 93 
S. E. 157, and St. Paul Fire & Marine Ins. Co. v. McCoy, 38 Ga. App. 660, 145 
S. E. 100, are not applicable to this case. This case is distinguishable from that 
of Security Ins. Co. v. Jackson, 43 Ga. App. 13, 158 S. E. 457. In that case the 
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copy of the policy attached to the petition contained the provision that it should 
be void unless the building was on ground owned by the insured in fee-simple, 
while in the instant case the copy of the policy attached to the petition did not 
contain any such provision. Moreover, from what is said above and by reason of 
the proof in the case, unobjected to by the defendant, that the house was on 
premises owned by the husband in fee-simple, that the husband and wife owned 
the house together, and that it was their residence at the time of the indorsement 
of August 1, 1931, and at the time of the fire, the court properly overruled the 
motion to dismiss the case because the petition did not set forth a cause of action, 
in that it did not allege title and ownership of the property insured in plaintiffs. 

Judgment reversed on the main bill of exceptions, and judgment affirmed on 
the cross-bill of exceptions. 

Jenkins, P. J., and Stephens, J., concur. 


ROYAL INS. CO. v. SANTAMORO. 
Court of Appeals of Kentucky. Dec. 9, 1932. 
Rehearing Denied Feb. 10, 1933. 
56 Southwestern Reporter (2d) 359. 
1. INSURANCE. 
Insurer’s acceptance of statement of articles damaged and subsequent nego- 
tiations for settlement held waiver of fire policy requirements as to proof of loss, 
The facts disclosed that the insured, after the fire, made an itemized 
statement showing the various articles destroyed or damaged by the fire 
and the value of each. Although statement did not comply with all the 
requirements of the proof of loss specified in the policy, the insurer, after 
receipt of the statement, entered into negotiations with insured looking to 
an adjustment or settlement of the claim, and did not notify the insured 
that the statement furnished by him was insufficient as a proof of loss. 
(For other cases, see Insurance, Dec. Dig. § 561.) 
2. INSURANCE. 
Clause in fire policy providing for appraising of loss or damage as condition 
precedent to suit by insured may be waived by insurer. 
(For other cases, see Insurance, Dec. Dig. § 612[3].) 


3. INSURANCE. 
In action on fire policy, evidence held to support verdict that insurer waived 
benefits of clause requiring appraisal of loss. 
Fire policy contained clause providing that no suit thereon should be 
maintained until after proof of loss was furnished by the insured, and, 
in the event of disagreement as to amount of loss, until after appraise- 
ment was made by two competent and disinterested appraisers, the two 
appraisers to select an umpire. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from Circuit Court, McCracken County. 

Action by Frank Santamoro against the Royal Insurance Company. Judgment 
the plaintiff, and the defendant appeals. 

Judgment affirmed. 

D. H. Hughes, of Paducah, for appellant. 

L. B. Alexander, of Paducah, for appellee. 

Rees, J. 


_On July 28, 1930, appellant issued and delivered to appellee a fire insurance 
policy insuring certain household goods and furniture against loss by fire to a 
total amount of $1,000. The property insured was partially destroyed by fire on 
February 11, 1931. 


_ This action was instituted to recover the full amount of the policy and on the 
trial of the case the jury returned a verdict for the amount claimed, and, from 
the judgment entered thereon, the company appeals. 

_The policy contains a clause which provides that no suit thereon shall be 
maintined until after proof of loss has been furnished by the insured and, in the 
event of disagreement as to amount of loss, until after an appraisement has been 
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made by two competent and disinterested appraisers; the insured and the insurer 
each selecting one. The selection of an umpire by the two appraisers so chosen 1s 
provided for. 

In its answer, the insurer alleged that no proof of loss was furnished by the 
insured as required by the policy, but that he failed to make-such proof of loss, 
and demanded that the insurer should pay the full amount of indemnity stated in 
the policy, to wit, $1,000. It further alleged that, believing in good faith that the 
personal property damaged and destroyed by fire was not of greater value than 
$400, it demanded an appraisal as provided by the terms of the policy, and that 
the insured refused to agree to an appraisal or to select an appraiser. In a reply, 
the insured interposed a plea of waiver as to his alleged failure either to furnish 
proof of loss or to agree to an appraisal. 

It is conceded that the evidence was sufficient to sustain the verdict of the 
jury that the value of the property damaged and destroyed was $1,000, but it is 
urged that it was not sufficient to sustain the verdict in so far as the jury found 
that the defendant’s plea of waiver had been sustained. The evidence shows that 
appellee was in Memphis, Tenn., when the fire occurred. He returned that night, 
and on the following morning notified the agent of the insurance company. 
Representatives of the state fire marshal’s office appeared on the scene to investi- 
gate the fire. Their investigation was not completed until some time in May, 1931, 
when the insured was notified that the insurer was ready to take up the matter 
of a settlement of the loss. He was also notified that Mr. Auber Smith, an ad- 
juster of Paducah, Ky., would represent the insurance company, and that R. F. 
Simms, who was employed by Mr. Smith, would have charge of the settlement. 

The insured made an itemized statement showing the various articles which 
he claimed had been destroyed or damaged by the fire and the value of each 
Mr. Simms went to appellee’s home and inspected the articles that had beer 
damaged by fire, and placed the amount of loss found by him on the itemized 
statement furnished by the appellee. According to appellee, Simms offered to pay 
him $350 in settlement of the loss, but Simms claims that he offered $400. Ap- 
pellee declined to accept the offer, and, according to his own testimony, suggested 
that he select a furniture man and that the insurance company select an appraiser 
to represent it, and that the two so selected, together with an umpire selected by 
them, should determine the amount of the loss; that the adjuster agreed to this, 
and an agreement was made that the appellee should meet the adjuster in the 
latter’s office on the following day to consummate the agreement; that he went 
to the adjuster’s office at the time appointed and was informed that the adjuster 
was out of the city. He later brought this suit. 

Mr. Simms, on the other hand, testified that, after he and appellee were 
unable to agree as to the amount of the loss, he demanded an appraisal as pro- 
vided for in the policy, and that the appellee agreed to meet him in Mr. Smith’s 
office, that he was in the office at the time agreed upon for the meeting, but 
appellee failed to appear, and a day or two later filed this suit. 


[1] The appellant received notice of the loss, and appellee furnished an 
itemized statement of the articles damaged and destroyed with an estimate of the 
value of each. This statement did not comply with all the requirements of the 
proof of loss specified in the policy, but, after receipt of this statement, the in- 
surance company entered into negotiations with appellee looking to an adjustment 
or settlement of the claim and never notified him that the statement furnished by 
him was insufficient or that any further information would be required, and con- 
sequently we have no difficulty in arriving at the conclusion that the company by 
its actions waived the requirements of the policy as to proof of loss. The conduct 
of the agent selected by it to adjust the loss was inconsistent with the intention 
on the part of the company to insist on strict compliance with the requirements 
of the policy in this respect. AStna Insurance Company v. Weekley, 232 Ky. 548, 
24 S.W.(2d) 292; Royal Exchange Assurance of London, England, Inc., v. Col- 
lins, 231 Ky. 31, 20 S.W.(2d) 1023; Twin City Fire Insurance Company v. Wilson, 
220 Ky. 326, 295 S. W. 158; Kenton Insurance Company v. Wigginton, 89 Ky. 
330, 12 S. W. 668, 11 Ky. Law Rep. 539, 7 L. R. A. 81. 

[2, 3] Appellee insists that appellant failed to demand an appraisal in accord- 
ance with the terms of the policy, and that therefore it waived this requirement. 
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On the other hand, appellant claims that appellee suggested an appraisal, and that 
it agreed to an appraisal as suggested by him, and that this amounted to a demand 
on its part for an appraisal as provided for in the policy. Conceding this con- 
tention to be true, the evidence on this point was in conflict. The appellee testified 
that he suggested an appraiser, and that the time and place were fixed for a 
meeting to consummate the agreement, and that appellant’s agent failed to meet 
him at the time and place appointed. Mr. Simms testified that he met appellee on 
the street, and that appellee agreed to meet him in Auber Smith’s office within 
five minutes for the purpose of selecting appraisers, and that appellee failed to 
appear. Appellee denied that this conversation occurred. 

It has been held that a provision for an appraisal in a fire insurance policy 
similar to the one here in question must be complied with by the insured before 
he can maintain an action on the policy when an appraisal is properly demanded 
by the insurer and the failure of the insured, without good excuse, to submit 
the adjustment of the loss to appraisers, is a good defense to an action on the 
policy. However, a clause in a fire policy providing for an arbitration or ap- 
praisement of loss or damage as a condition precedent to suit by the insured is 
inserted wholly for the protection of the insurer, and may be waived by it. 
National Fire Insurance Company v. Pinnell, 199 Ky. 624, 251 S. W. 651; Con- 
tinental Insurance Company v. Vallandingham & Gentry, 116 Ky. 287, 76 S. W. 
22, 25 Ky. Law Rep. 468, 105 Am. St. Rep. 218; Hartford Fire Insurance Com- 
pany v. Bourbon County Court, 115 Ky. 109, 72 S. W. 739, 24 Ky. Law Rep. 
1850. In Cooley’s Briefs on Insurance, vol. 7, p. 6220, it is said: “It is a general 
rule that the insured will be released from compliance with a contract to submit 
the loss under a fire policy to arbitration, as a condition precedent to bringing 
suit upon the policy, by any conduct on the part of the company which has the 
effect of preventing an appraisal from being had or an award from being made. 
Under such circumstances action may be at once commenced on the policy.” 
Numerous cases are cited in support of the text. Further along it is said: “Failure 
of an insurer after demanding an appraisement of a fire loss at a given time and 
place to appear at the time and place designated has been held a waiver of the 
right of appraisement.” 

There was evidence tending to show that appellant’s demand for an appraise- 
ment, if one was made, was abandoned by it. According to appellee’s testimony, 
appellant’s agent, with whom he had been negotiating, was not present at the 
place and time designated for their meeting, and he was informed that the agent 
was out of the city. Nearly three months had elapsed since the fire, and several 
meetings had been held in an effort to adjust the loss without success. Whether 
or not the appellee dealt fairly with the appellant in the effort to arbitrate or 
acted in a reasonable manner under the circumstances was a question for the 
jury to determine under all the facts. 

The instructions fairly presented the law of the case upon this issue and as 
to whether or not the appellant, by its acts, had waived the provisions of the 
policy requiring appraisal. The evidence was sufficient to sustain the verdict of 
the jury in this respect, and the judgment is affirmed. 


LIGHTING FIXTURE SUPPLY CO., Inc., v. PACIFIC FIRE INS. CO. 
OF NEW YORK. No. 31286. 
Supreme Court of Louisiana. June 20, 1932. 
On Rehearing Jan. 30, 1933. 
146 Southeastern Reporter 35. 


1. INSURANCE. 

Statute relating to valued fire insurance policies does not apply to movables 
(Act No. 135 of 1900). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

5. INSURANCE. 

Statute relating to valued fire policies does not prevent insurer from contesting 
alleged extent of insured’s insurable interest in immovable property described 
in policy (Act No. 135 of 1900). 

(For other cases, see Insurance, Dec. Dig. § 503.) 
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6. INSURANCE. 

Where improvements and additions by terms of lease were to remain landlord’s 
property, insured tenant under valued fire policy was entitled to recover only value 
— thereof for unexpired term (Act No. 135 of 1900; Civ. Code, arts. 464, 

y. 

(For other cases, see Insurance, Dec. Dig. § 503.) 

Overton and Odom, JJ., dissenting. 

Jud Appeal from Civil District Court, Parish of Orleans; Walter L. Gleason, 
udge. 

Suit by the Lighting Fixture Supply Company, Inc., against Pacific Fire In- 
surance Company of New York. From adverse judgment, plaintiff appeals. 

Affirmed. 

St. Clair Adams and St. Clair Adams, Jr., both of New Orleans, for appellant. 

Monroe & Lemann, Nicholas Callan, and Deutsch & Kerrigan, all of New Or- 
leans, for appellee. 

Arthur A. Moreno, of New Orleans, amicus curie on rehearing. 

Rocers, J. 

The plaintiff, as lessee, made certain alterations to the leased premises under 
an agreement that at the termination of the lease these improvements should, with- 
out compensation, become the property of the lessor. Plaintiff insured the im- 
provements for $2,000 with the defendant company. Shortly before the expiration 
of the lease, the entire building, including plaintiff’s improvements, was destroyed 
by fire. Plaintiff then sued the insurer for the amount of the policy, with penalties, 
interest, and attorney’s fees, grounding its action on the state’s valued policy law, 
Act No. 135 of 1900. 

The defendant denied the application of the statutory law pleaded, and averred 
that plaintiff’s insurable interest in the improvements covered by its policy was 
$187.12, the value of their use for the unexpired term of the lease. 

The court below rendered judgment against defendant for $187.12, the amount 
it admitted to be due. From this judgment, plaintiff has appealed. 

The facts are admitted. Plaintiff, as the lessee of a certain building in the city 
of New Orleans, made certain additions and replacements to the premises, such as 
partitions, bins, shelving, plumbing, and electric fixtures, a mezzanine floor, and an 
office inclosure. These fixtures and improvements were firmly attached to the 
building by nails, bolts, and cement, and it was impossible to remove them without 
injury to them or to the building. The fire by. which they were totally destroyed 
occurred on January 3, 1929, about nine months prior to the expiration of the lease. 

The property insured is described in the contract as follows, viz.: 

“$2,000.00 Betterments and improvements all while contained in the three story 
brick building situated #301 Tchoupitoulas St., corner of Gravier St., City of New 
Orleans, Louisiana. 

“Betterments and improvements are understood to consist of additions, replace- 
ments and improvements of any kind, nature and description made to the premises 
at the Assured’s expense including tiling, decorations, plumbing and electrical fix- 
tures and wiring, show windows, shelving, machinery and other fixtures or im- 
provements as are not permitted by law or by agreement to be moved by assured 
at expiration of lease.” 

Plaintiff's lease, which expired on September 30, 1929, stipulated, as part con- 
sideration of the rental, that “all alterations and improvements to the premises, ex- 
cept movable business fixtures, must remain the property of the lessor without claim 
for reimbursement in lessee.” 


[1] Under the provisions of Act No. 135 of 1900, all insurance contracts cover- 
ing fire risks on property “immovable by nature” are valued policies. The statu- 
tory provisions are inapplicable to movables. Melancon v. Phoenix Ins. Co., 116 
La. 324, 40 So. 718; Lake Arthur Dredging Co. v. Mechanics’ Ins. Co., 162 La. 
1090, 111 So. 466. 

Plaintiff contends that the insurance contract herein sued on is within the terms 
of the valued policy law, because the “betterments and improvements” insured 
therein were immovable by nature. Plaintiff, in support of its contention, relies on 
article 464 of the Civil Code. 

Defendant, on the other hand, contends that the insurance policy is not govern- 
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ed by the valued policy law, because the “betterments and improvements” insured 
were not immovable by nature, since they were installed in the leased premises by 
the tenant and not by the owner. Defendant, in support of its contention, relies on 
article 2726 of the Civil Code. 

Defendant’s interpretation of the insurance contract was upheld by a recent de- 
cision of the United States Circuit Court of Appeals for this circuit in the case of 
Lighting Fixture Supply Co., Inc., v. Fidelity Union Fire Insurance Co., 55 F.(2d) 
110, 111, in which certiorari was denied by the Supreme Court of the United States 
May 23, 1932. 286 U. S. 558, 52 S. Ct. 641, 76 L. Ed. 1292. In that case an insur- 
ance policy for $3,500 similar in terms and additionally covering the same property 
as the policy under review here was held not to be a valued policy under the law 
of Louisiana, and plaintiff’s recovery was limited to the value of its right of use 
in the property insured for the unexpired term of the lease. While we are in ac- 
cord with the result, we are not in accord with the reasoning in the case. 

Things are either common or public, Civ. Code, art. 449; corporeal or incor- 
poreal, Civ. Code, art. 460; movable or immovable, Civ. Code, art. 461. 

Things may be immovable by nature or movable by nature; the distinction be- 
tween these two classes of things being that the former are such as cannot either 
move themselves or be removed from one place to another, and the latter are such 
as may be carried from one place to another, whether they move themselves or 
cannot be removed without an extraneous power. Civ. Code, arts. 462, 463. 

Article 464 of the Civil Code provides: “Lands and buildings or other construc- 
tions, whether they have their foundations in the soil or not, are immovable by 
their nature.” 

Things which the owner of a tract of land place upon it for its service and im- 
provement are immovable by destination. Civ. Code, art. 468. 

[2] Under the codal article 468, things become immovable by destination only 
when placed thereon by the owner of the soil. But codal article 464 does not re- 
quire that, in order to enjoy the character of immovables by nature, buildings or 
other constructions must be erected on the soil by the owner thereof. As pointed 
out in Vaughn v. Kemp, 4 La. App. 682, there is no qualification of the rule stated 
in article 464 of the Civil Code. “The law makes no distinction between buildings 
erected by the owner and those erected by tenants or others. If they are erected 
on the land, they are immovable by their nature.” This ruling was quoted and ap- 
proved by this court in the case of Westwego Canal & Terminal Co., Inc., v. Paul 
Pizanie and Clarence Pizanie, 174 La. 1068, 142 So. 691, decided May 23, 1932. 

Vaughn v. Kemp presented the question of whether a small wooden garage 
built by a tenant upon the leased land, under an agreement that it might be re- 
moved at the termination of the lease, was immovable by nature so as to pass toa 
purchaser under a conveyance of the land with all the buildings and improvements 
thereon. The court held that it was, and that the purchaser received a valid title 
to the garage as against the tenant who had failed to record his agreement. 

And in Louisiana. Land & Pecan Co. v. Gulf Lumber Co., 134 La. 784, 64 So. 
713, which involved a petitory action for the recovery of a tract of land with the 
buildings, which had been erected thereon by defendant’s authors with the land- 
owner’s consent, the court held, applying article 464 of the Civil Code, that the 
buildings were immovable, and that the defendant had lost title thereto by non re- 
cordation. 

Defendant seeks to distinguish the foregoing two cases from the case at bar 
by suggesting that the decisions in the cited cases were intended to give effect to 
the registration laws so as to protect purchasers in good faith. The suggested 
distinction appears to have been accepted by the United States Circuit Court of 
Appeals in deciding the case of the present plaintiff against the Fidelity Union 
Fire Insurance Co., supra. 

For our own part, we are unable to appreciate the force of the distinction sug- 
gested by defendant. It is true, the cited cases involved the application of the laws 
governing the registration of deeds or other contracts. But this is because the 
property in dispute was found to be immovable property. And it was solely be- 
cause the property was considered to be immovable property that the court protect- 
ed the innocent purchasers thereof by applying the registration laws. If the prop- 
erty in dispute had been considered movable property, it is obvious that the laws 
Providing for the recordation of contracts affecting immovables would have been 
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inapplicable, and it would not have been necessary for the court to give them effect. 

Defendant argues that as to a tenant the fixtures which he placed in the leased 
premises were movables, since, under article 2726 of the Civil Code, a tenant had a 
right to remove such fixtures, whether they or the buildings are damaged thereby. 
Apparently, because it was impressed with the soundness of this argument, and be- 
cause it was influenced by a certain statement appearing in the case of Miller y. 
Michoud, 11 Rob. 225, the United States Circuit Court of Appeals, in the Fidelity 
Union Fire Insurance Company Case, supra, held that the “betterments and im- 
provements” covered by the insurance policy therein reviewed were movable, and 
not immovable, property, and hence not within the meaning of the Louisiana valued 
policy law. 

{3, 4] But defendant’s argument is inappropriate to the facts of this case. It 
wholly overlooks the stipulations of the lease contract, which are controlling of 
the respective rights of the lessor and the lessee. Article 2726 becomes effective 
only where a lease is silent as to the improvements placed on the leased premises 
by the lessee. But where, as in the case before us, the contract in express terms 
provides that, as part of the rental, all alterations and improvements, except mov- 
able business fixtures, must remain the property of the lessor, the contractual pro- 
vision prevails over the codal article, and the lessee is without right to remove 
such alterations and improvements. From which it follows that both as to the 
tenant and as to the owner the improvements placed in the leased premises are im- 
movables. 

The question at issue in Miller v. Michoud was whether a lessee could mort- 
gage the improvements which he had placed on the leased premises; the lease pro- 
viding that the improvements were, without compensation, to become the property 
of the lessor at the expiration of the lease. 

The court, in referring to article 455 (now article 464) of the Civil Code, stat- 
ed that buildings or constructions are immovable only in relation to the sail, with 
regard to the owner of the soil; but not in relation to the owner of the materials 
with which they are erected. And the court then showed that it had previously 
demonstrated in its opinion that the right of a lessee, as owner of the materials, is 
merely a movable right, subject to be exercised at the option of the owner of the 
soil; that, if the buildings be taken away, they become movables; until then they 
are immovables as being part of the estate composed of the soil and the improve- 
ments. 


While the statement that the lessee enjoys merely a movable right in the im- 
provements may well be questioned in a case where a lessee, subject to the option 
of the lessor, may keep the improvements, we do not think it can be seriously dis- 
puted that in a case where the lessor, without compensation to the lessee, is to keep 
the improvements, the improvements are immovables. As stated in Miller v. Mi- 
choud, they are a part of the estate composed of the soil and the improvements. 
And the owner of the estate is the only one who can exercise any immovable 
rights therein, except to the extent such rights may have been relinquished. This 
being so, the decision in Miller v. Michoud was correct on the facts, and all that 
this court said in respect to the rights of the lessee being movable rights was wholly 
beyond the question at issue. 


Defendant refers to McDonald vy. Stewart, 18 La. Ann. 90; Woodward v. Rail- 
way Co., 39 La. Ann. 566, 2 So. 413; McCormick v. Louisiana & N. W. R. R. Co., 
109 La. 764, 33 So. 762. 


In McDonald v. Stewart, the question was whether parol evidence was admis- 
sible to prove an agreement that the buildings of the lessee and the lessor were in- 
sured under one policy in the lessor’s name, so that under the agreement, the houses 
being burned, the lessee could recover from the lessor his share of the insurance 
money, which the lessor had collected. ” 

In the Woodward Case, the court held that a railroad constructed on the soil 
of another is movable property and as such is subject to the laws regulating pledges 
on movables. 

The McCormick Case involved the right of a landowner to compel the re- 
moval by a railroad company of a depot which it had erected on his land with his 
consent, changed conditions having rendered the depot useless for railroad pur- 
poses. 
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But in neither of these cases was article 464 of the Civil Code considered, or 
even referred to. 

Defendant refers to certain expressions of the court in Weill v. Kent, 52 La. 
Ann. 2139, 28 So. 295, 298, and Fallin v. Stovall, 141 La. 220, 74 So. 911, 914. 

The expression in the Weill Case is as follows: “Houses, though declared by 
the Code to be immovable by their nature (Rev. Civ. Code, art. 464), are sometimes 
held to be movable; and things essentially movable in their nature are by the force 
and power of the law frequently made to become immobilized.” 

The expression was nothing more than a passing remark made by the court in 
dealing with the real issue involved in the case; namely, the enforcement of a priv- 
ilege on the crop of a plantation by the furnisher of supplies. The provisions of 
article 464 were not submitted to the court for interpretation. 

The expression in the Fallin Case reads as follows: “The owner * * * and the 
owner alone, has the faculty of placing movable objects upon his land under such 
conditions as to attach them to, and * * * make them, inseparable from it.” 

The expression is used, however, in connection with article 468 of the Civil 
Code, providing for the immobilization of certain movables by destination. No re- 
ference whatever is made in the opinion to article 464, declaring what are im- 
movables by nature. And the case involves the application of Code Prac. art. 645, 
Const. 1898, art. 244, and Act No. 188 of 1904 as between a judgment creditor and 
a judgment debtor in the seizure of seven acres of peanuts hanging by the roots. 

Defendant also cites Dougherty v. Y. & M. V. R. R. Co., 9 La. App. 295, 119 
So. 543, decided by the Court of Appeal for the First Circuit, in which certiorari 
was refused by this court. But the only issue before the court there was whether a 
landowner was entitled to recover damages from a railroad company for the de- 
struction of his tenant’s barn by fire, alleged to have been caused by sparks from 
the defendant’s locomotive. The court held that the plaintiff could not recover, 
since he was not the owner of the barn. The only question considered by the court 
was the ownership of the barn, and the court denied plaintiff any recovery, because 
he was not the owner. Article 464 of the Civil Code was not mentioned, and no 
question was raised or decided as to whether the barn was, or was not, an immo- 
vable hy nature or by destination. 


Our conclusion is that, according to the plain declaration of article 464 of the 
Civil Code, the alterations and improvements made by the lessee to the leased 
premises were immovables. But it by no means follows from this conclusion that 
the contract by which they were insured is governed by the valued policy law. 


[5] There is nothing in the valued policy law which prohibits the insurer from 
contesting the extent of the insurable interest of the insured in the immovable 
described in the policy. The statute presumes that the insured is the owner of the 
property insured, and merely prescribes a rule of public policy for establishing the 
pecuniary loss suffered by its partial or total destruction by fire. 

[6] The insurance contract herein sued on covered, by express agreement, those 
betterments and improvements which were not permitted by law or by agreement 
to be moved by the insured at the expiration of the lease. And the lease itself pro- 
vided that those betterments and improvements “must remain the property of the 
lessor without claim for reimbursement in the lessee.” In other words, the lessor 
owned the improvements made in the leased premises, subject to the lessee’s right 
to use those improvements. Therefore the only thing owned by the lessee which 
was subject to the insurance contract was his immovable right of use and enjoy- 
ment in the improvements, and we think that it was this right that was covered by 
the insurance of the improvements themselves. The insured’s recovery must be 
limited accordingly. The amount of this recovery is by agreement of the parties 
fixed at $187.12, which is the amount awarded plaintiff by the court below. 


_ The Tulane Law Review, June 3, 1932, Vol. VI, No., p. 626 et seq., contains an 
interesting and instructive comment upon the decision of the United States Circuit 
Court of Appeals for this circuit in the case of Lighting Fixture Supply Co. v. 
Fidelity Union Fire Insurance Co., supra. The writer of the article exhaustively 
reviews the French authorities, which appear to support the conclusion reached by 
us in this case. 

For the reasons assigned, the judgment appealed from is affirmed. 

Land, J., dissents as to value allowed on property insured. 
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On Rehearing. 

Land, J. 

After a thorough and careful reconsideration of the issues involved in this 
case, we are convinced that our former opinion and decree are correct. 

It is therefore ordered that our original decree be reinstated and made the f- 
nal judgment of the court. 

Overton and Odom, JJ., dissent. 

O’Niell, C. J. (concurring). 

My reason for concurring in the decree, affirming the judgment of the civil 
district court, is that it would seem anomalous if we should maintain that the office 
fixtures, shelving, mezzanine floor, and other so-called betterments and improve- 
ments placed by the lessee in the leased premises became immovable by nature, and 
yet remained the property of the lessee. The valued policy law (Act No. 135 of 
1900), according to its very terms, applies only to property “immovable by nature.” 
The plaintiff, here, demanded payment of the full amount stated in the face of the 
policy, $2,000, not on the theory that the so-called betterments and improvements 
were worth $2,000, but upon the theory that the so-called betterments and improve- 
ae were “immovable by nature,” and were therefore covered by the valued pol- 
icy law. 

Some of these betterments and improvements, probably, were so incorporated 
into the building as to be a component part of it—and hence a part of an immovy- 
able by nature. But such parts of the betterments and improvements as were so 
incorporated into the building as to form a part of it were a part of the immovable 
by nature, which belonged to the lessor, and therefore did not belong to the lessee. 
Other parts of the betterments and improvements that were insured as the prop- 
erty of the lessee were, probably, not incorporated into the building so as to be a 
component part of it; and such parts of the betterments and improvements would 
have continued to belong to the lessee, but for the stipulation to the contrary in the 
contract of lease. But such of the betterments and improvements as would have 
remained the property of the lessee but for the stipulation to the contrary in the 
contract of lease did not become immovable by nature, or a part of an immovable 
by nature, and therefore were not covered by the valued policy law. 

The betterments and improvements which the lessee in this instance placed in 
the leased property, and which were insured by the defendant in this case, as the 
property of the lessee, did not become “immovable by destination,” because it is 
only such betterments and improvements as the owner of the building has attached 
permanently to the building that become “immovable by destination,” according to 
articles 468 and 469 of the Civil Code. 

The test by which we should determine whether any particular article among 
the betterments and improvements became a part of the building, and thereby lost 
its identity as a movable, is the test by which we determine whether a seller of 
such property as machinery or material, to form a part of a building or manufac- 
turing establishment, has lost the vendor’s lien, by reason of his property’s having 
lost its identity as a movable, and having become a part of the immovable by na- 
ture. If an article of machinery, or other betterment or improvement, which has 
been sold to the owner of the immovable by nature, and placed by him upon or in 
the immovable by nature, the article retains its character as a movable quo ad the 
seller, until the price is paid, and is subject to the seller’s lien, if the article sold 
has not lost its identity by being incorporated into the immovable by nature, and if 
it can be removed so as to leave the immovable property in the same condition 
that it would have been if the movable article had never been placed upon or in it. 
But, if the movable article so sold has become so incorporated into the immovable 
by nature as to lose its identity as a movable, and as to become a component part 
of the immovable by nature, such as building material, it has ceased to be movable 
property, even as to the seller, and his lien is thereby lost. The same test—the 
same principle—is applicable to this case. Those parts of the betterments and im- 
provements in question which did not become a part of the building continued to 
be movable property, and were not covered by the valued policy law; and those 
parts of the betterments and improvements that did become a part of the immov- 
able by nature ceased to be the property of the insured. 

As a matter of fact, according to the clause in the contract of lease, the lessee 
was not the owner of the betterments and improvements that were insured by the 
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defendant, but had only the one element of ownership—the use of these betterments 
until the termination of the lease. The judgment appealed from, therefore, is cor- 
rect, in that it gives the insured the full value of his interest in the property in- 
sured. 

It is true that the insurance company did not plead a violation of the clause in 
the policy requiring the insured to be the unconditional owner of the property; but 
that plea was not necessary. The issue arose, incidentally and necessarily, from 
the plaintiff’s invoking | the valued policy law, which is applicable only to property 
“immovable by nature.” The property covered by the policy on which the plaintiff 
sued could not have been immovable property without being the property of the 
lessor ; because the only theory on which the property covered by the policy of in- 
surance on which this suit is brought could have been deemed “immovable by na- 
ture” was that it formed a component part of the leased building, which, of course, 
did not belong to the plaintiff. 

These reasons, on which I base my concurrence in the decree rendered in this 
case, were developed by the argument on rehearing, and especially by the briefs 
of the amicus curiz. 


FEDERAL LAND BANK OF ST. PAUL v. EDWARDS et al. No. 57. 
Supreme Court of Michigan. March 2, 1933. 
247 Northwestern Reporter 147. 
3. INSURANCE. 


Insured’s failure to volunteer information regarding foreclosure proceedings 
held not fraudulent concealment thereof justifying insurer’s cancellation of policy, 
where application and insurer’s solicitor made no inquiry regarding foreclosure. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

4. INSURANCE. 
Insured does not fraudulently conceal a fact insurer never inquired about. 
(For other cases, see Insurance, Dec. Dig. § 258.) 

5. INSURANCE. 

Insurer is assumed to know and seek extent of information desired, and 
cannot avoid liability by claiming concealment of foreclosure when no such infor- 
mation was called for. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

6. INSURANCE. 

Mortgagee’s failure to notify insurer of foreclosure proceeding could not be 
complained of where policy provided foreclosure or other proceeding or notice of 
sale should not invalidate insurance. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

Appeal from Circuit Court, Montcalm County, in Chancery; Royal A. 
Hawley, Judge. 

Suit by the Federal Land Bank of St. Paul against Paul V. Edwards, the 
Farmers’ Mutual Fire Insurance Company of Ionia, and others, in which defend- 
ant Fire Insurance Company filed a cross-bill. From a decree for plaintiff, 
Farmers’ Mutual Fire Insurance Company appeals. 

Affirmed. 

Argued before the Entire Bench. 

Glenn D. Mathews, of Ionia, for appellant. 

Fred R. Everett, of Big Rapids, for appellees. 

Wiest, Justice. 


In November, 1919, defendants Edwards gave plaintiff a mortgage for $2,300, 
on their forty-acre farm in Montcalm county, and obligated themselves to keep 
the buildings thereon insured for the benefit of the mortgagee. In May, 1931, 
plaintiff commenced foreclosure of the mortgage by advertisement, and fixed the 
sale for August 25, 1931. July 27, 1931, defendants Edwards applied to defendant 
insurance company for insurance on the buildings and personal property, and, 
a August 17, 1931, they paid the premium, and the policy was issued in the sum 

f $3,500 on the buildings, and $800 on personal property, and, with mortgage 
dents attached, sent by the insurance company to plaintiff at St. Paul, Minn. 
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August 24, 1931, the buildings on the farm were destroyed by fire, leaving the 
farm worth about $1,000. The next morning sale on foreclosure was had, and, 
without knowledge of destruction of the buildings, the property was bid in by 
plaintiff mortgagee for the amount of the mortgage, and a sheriff’s deed was 
delivered and recorded. October 2, 1931, -plaintiff filed the bill herein to set the 
foreclosure sale aside and restore the mortgage because of its bid under a mis- 
take of fact and of loss thereby. Defendants Edwards appeared and commendably 
made no objection to granting such equitable relief. The insurance company was 
made a nominal party defendant, and it appeared and opposed relief to plaintiff, 
and, by cross-bill, sought cancellation of the insurance, alleging fraudulent con- 
cealment of the foreclosure proceeding by defendants Edwards in making the 
application for the insurance and failure of plaintiff to give it notice of such 
increased hazard. The insurance company prosecutes this appeal from the decree 
in the circuit, vacating the foreclosure sale and sheriff’s deed thereunder, re- 
straining payment of the insurance to other than plaintiff, and dismissing the 
cross-bill of the insurance company. In this court the insurance company contests 
the right of plaintiff to the relief granted, and as well submits the matter in its 
cross-bill for adjudication. 

It is of little concern, if any, to the insurance company whether the fore- 
closure sale be vacated or not, if it is liable on its policy. However, it insists 
upon consideration of its cross-bill, and, as all parties in interest have presented 
their proofs, we will pass on the points raised. 

[1] First, the vacation of the foreclosure sale. If it is not vacated, plaintiff 
will suffer loss, and defendants Edwards will profit thereby. Defendants Edwards 
do not seek any such unconscionable advantage. The foreclosure sale was held 
the morning after the fire and in entire ignorance on the part of plaintiff's repre- 
sentatives of such loss of the buildings, and such ignorance was not by reason 
of want of ordinary diligence. The sale was not at the mortgaged premises in the 
township of Bushnell, but at the courthouse in the city of Stanton as the law 
required. Plaintiff, by the foreclosure, has injured no one, and now only seeks 
to avert a loss occasioned by a mistake of fact, and which, if denied, will accord 
others, who do not even ask it, an unconscionable advantage. Plaintiff, without 
blame, laboring under a mistake of fact, bid in the property at the mortgage sale 
in a manner wholly unintended had the truth been known, and it is no more 
than plain justice, in a case like this, where the court can restore the status quo, 
without detriment to any one, and no interests of third parties are involved, for 
equity to grant relief from such a unilateral mistake of fact. See Peterson v. 
First National Bank, 162 Minn. 369, 203 N. W. 53, 42 A. L. R. 1185; Root v. 
King, 91 Mich. 488, 51 N. W. 1118. 

“A sale may be vacated at the instance of a party injured thereby on the 
ground of his surprise, that is, where he justifiably relies on the existence of a 
certain state of facts, * * * and is guilty of no negligence or lack of atten- 
tion, but discovers, too late to protect his interests, contrary facts which, had he 
known them in time, would have materially affected his actions with reference 
to the sale.” 42 C. J. p. 234. 

If the sale is not vacated, the loss of the buildings will fall upon plaintiff. 

[2] Defendant insurance company invokes the doctrine of caveat emptor. That 
doctrine, with reference to judicial sales, relates to matters of title ascertainable 
by inspection of public records. The doctrine has no applicability to any issue in 
this case. 

[3] Should the policy be canceled? The by-laws of the insurance company 
provided: “The form of application for insurance to be signed by the applicant 
shall be prescribed by the Secretary, which application shall make part of the 
contract of insurance, and be considered as a warranty of the truth of all the 
facts stated therein.” 


The form of application, prepared by the secretary and signed by the Ed- 
wards, contained no inquiry about foreclosure proceedings. The agent who pro- 
cured the application testified that he did not ask whether the mortgage was in 
default or being foreclosed. The secretary of the insurance company testified that, 
had he known of the foreclosure proceeding, the policy would not have been 
issued, but during his eight years with the company he said he had issued lots 
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of policies for the company upon mortgaged property, “and during all this time 
I don’t remember asking any of the applicants whether or not mortgages were 
being foreclosed on their farms.” Fraudulent concealment of the foreclosure can- 
not be based on a failure of the insured to volunteer information not sought by 
the insurer. If considered material to the risk, the company was aware of need 
of information on the subject, and, if a failure to inquire be considered no excuse 
for failure of a farmer to volunteer the information and, if he does not so 
volunteer, he is guilty of a fraudulent concealment, then a new meaning is ac- 
corded such term. \ 

[4] But the insurance company claims that, even though the question was not 
asked about foreclosure, there was a duty upon the insured to disclose that fact 
under a clause in the application, reading: “And the said applicant covenants and 
agrees that the foregoing is a just, full and true exposition of all the facts and 
circumstances affecting the risk of the property insured.” 

The questions in the application prepared by the insurance company were all 
properly answered. No question relative to foreclosure of the mortgage was 
asked, and no representation on that subject was made. If the insurance company 
considered a mortgage foreclosure material to the risk, they should have included 
a question as to such fact in the application. The insured may not be held to 
have fraudulently concealed a fact that the insurer never inquired about. 

“And where the insurer propounds questions to the applicant, and he makes 
full and true answers, he is not answerable for an omission to mention the 
existence of other facts about which no inquiry is made of him, though they may 
turn out to be material for the insurer to know in taking the risk.” 14 R. C. L. 
p. 1024. 

[5] The insurer is assumed to know the extent of the information desired, 
and to seek it, and cannot avoid liability by claiming there was concealment of 
the fact of foreclosure when it did not ask about such a matter and called for 
no such information in its written application. There was no fraudulent con- 
cealment. 

[6] The mortgage clause, attached to the policy and sent by the insurance 
company to plaintiff, provided: “Loss or damage, if any, under this policy, shall 


be payable to the Federal Land Bank of St. Paul, a body corporate, of St. Paul, 
Minn., as Mortgagee, as its interest may appear, and this insurance, as to the 
interest of the mortgagee only therein, -shall not be invalidated by any act or 
neglect of the mortgagor or the owner of the within described property, nor by 


any foreclosure or other proceedings or notice of sale relating to the property. 
t * *” 


The insured never saw the policy, for, as soon as they paid the premium on 
August 17, 1931, the insurance company mailed the policy to the plaintiff. The 
insurance company had a sort of gentlemen’s understanding with the Federal Land 
Bank, under which it received notice of foreclosure proceedings in cases involv- 
ing its risks, and complains of want of such notice in this instance. The fire 
occurred seven days after the policy was mailed at Ionia to the mortgagee at 
St. Paul. Inasmuch as the policy provided that “foreclosure or other proceedings 
or notice of sale relating to the property” should not invalidate the insurance, we 
pass the complaint as of no importance. 

We find no fraudulent concealment by the insured, and the cross-bill of the 
insurance company was properly dismissed. 

The decree in the circuit court is affirmed, with costs, against the insurance 
company. 

McDonald, C. J., and Clark, Potter, Sharpe, North, Fead, and Butzel, JJ., 
concur. 


SEITZ v. BOLLES (FIDELITY & GUARANTY FIRE CORPORATION, 
Garnishee; BOLLES, Intervener). No. 129. 
Supreme Court of Michigan. March 2, 1933. 
247 Northwestern Reporter 168. 
INSURANCE. . 
Purchasers and their vendor rather than vendor’s husband held entitled to 
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proceeds of fire policy covering house erected by vendor on lot purchased by her 
from trustee to whom husband had allegedly mistakenly conveyed land. 

It appeared that purchasers under land contract had insured house in 
question, making loss payable to them and to their vendor as their interest 
might appear, and that after loss occurred, vendor’s husband joined with 
vendor in making proof of loss, and verbally claimed that lot on which 
house was built had been conveyed by him to trustee by mistake; it 
appearing further that insurer’s adjuster included husband’s signature on 
proof of loss to preclude him from making any claim under policy. 

(For other cases, see Insurance, Dec. Dig. § 582.) 


Appeal from Circuit Court, Monroe County; G. Arthur Rathbun, Judge. 

Action by Harry J. Seitz, receiver of the Dansard State Bank, a banking 
corporation, against William Bolles, in which the Fidelity & Guaranty Fire Cor- 
poration was made garnishee, and Dorothy Bolles intervened. Judgment for the 
intervener, and plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Golden, Nadeau & Fallon, of Monroe, for appellant. 

George S. Wright, of Monroe, for Dorothy Bolles, intervener. 

Porter, Justice. 

Plaintiff sued defendant William Bolles in assumpsit. A writ of garnishment 
issued to Fidelity & Guaranty Fire Corporation. It disclosed liability for loss 
under an insurance policy. Dorothy Bolles, wife of defendant William Bolles, 
intervened and claimed the fund in controversy. The trial court sustained her 
claim. Plaintiff appeals. Defendant William Bolles owned land in Monroe county. 
He desired to plat and sell it. To carry out his plan, the property was deeded 
to the Commerce Guardian Trust & Savings Bank of Toledo, Ohio, in trust. 
Subsequently a new trustee was appointed. Dorothy Bolles, wife of William 
Bolles, the principal defendant, bought a lot from the trust company and built 
a house thereon. She sold this house and lot on land contract to George D. and 
Jeanette T. Wuerfel. The Wuerfels defaulted in payments to be made on the 
contract. Notice of forfeiture of land contract was given. Before Dorothy Bolles 
recovered possession of the premises, the house burned. The land contract pur- 
chasers had insured the house and contents in Fidelity & Guaranty Fire Corpora- 
tion; loss if any, payable to Dorothy B. Bolles, George D. Weurfel, and Jeanette 
Wuerfel, as their interest might appear. Defendant William Bolles joined with 
the insured in making proof of loss under the policy. He verbally claimed the 
lot was deeded by him to the trust company by mistake. His signature was 
included on the proof of loss by the adjuster for the insurance company to shut 
him off from making any claim under the policy. After the adjustment, plaintiff 
sued William Bolles and garnisheed the insurance company. The trial court held 
the proceeds of the insurance policy belonged to Dorothy B. Bolles and George 
D. Wuerfel and Jeanette Wuerfel his wife, that William Bolles had no insurable 
interest in the property, and plaintiff was not entitled to recover in the garnish- 
ment proceedings. We think the trial court was correct. 

Judgment affirmed, with costs. 


McDonald, C. J., and Clark, Sharpe, North, Fead, Wiest, and Butzel, JJ., 
concur. 


FARMERS’ & LABORERS’ CO-OP. INS. ASS’N. OF AUDRAIN COUNTY 
v. BANK OF CENTRALIA et al. No. 22180. 
St. Louis Court of Appeals. Missouri. Feb. 7, 1933. 


56 Southwestern Reporter (2d) 606. 
1. INSURANCE. 


Mortgagor and mortgagee each has insurable interest in mortgaged premises, 
and insurance taken by one on his own interest and in his own favor does not 
inure to other’s benefit. 

(For other cases, see Insurance, Dec. Dig. §§ 115[5], 580[2].) 

2. INSURANCE. 


Where mortgagor insured his interest in his own favor, and mortgage con- 
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tains no covenant requiring him to insure for mortgagee’s benefit, mortgagor is 
entitled to full amount of loss. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

4. INSURANCE. 

That mortgagor and subsequent guarantee which purchased subject to mort- 
gage were insolvent held not to entitle mortgagee to proceeds of policy held by 
grantee on its interest in its own favor. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 


Appeal from Circuit Court, Audrain County; W. C. Hughes, Judge. 

Bill of interpleader by the Farmers & Laborers’ Co-Operative Insurance As- 
sociation of Audrain County, a corporation, against the bank of Centralia, a cor- 
poration, the John Hancock Mutual Life Insurance Company, and another. From 
a judgment for the first named defendant, the second named defendant appeals. 

Affirmed. 

Eugene E. Bowers, of Kansas City, and Joseph M. Bone, Jr., of Mexico, Mo., 
for appellant. 

Fry, Hollingsworth & Francis, of Mexico, Mo., for respondents. 

Sutton, C. 

This action was instituted in the circuit court of Audrain County, on August 
27, 1931, by bill of interpleader. 

The defendant bank of Centralia was at the time the bill of interpleader was 
filed, and has been since March 22, 1930, in process of liquidation, in charge of 
S. L. Cantley as commissioner of finance. 

On June 11, 1931, a barn on a farm in Audrain county, owned by defendant 
Bank of Centralia, subject to a deed of trust held by defendant John Hancock 
Mutual Life Insurance Company, was destroyed by fire. The plaintiff, Farmers’ 
& Laborers’ Co-operative Insurance Association, carried a fire insurance policy on 
said barn and other buildings, which policy of insurance was in full force and 
effect at the time of the fire. The amount of the loss resulting from the destruc- 
tion of the barn by fire, as agreed upon by the parties, was $1,400. The defendant 
Bank of Centralia and the defendant John Hancock Mutual Life Insurance Com- 
pany each made claim to the proceeds of the policy. Thereupon the plaintiff, 
Farmers’ & Laborers’ Co-operative Insurance Association, filed its bill of inter- 
pleader. Plaintiff, pursuant to the court’s order, paid into court $1,400, the pro- 
ceeds of the policy, and was discharged. Defendants interpleaded for, the fund 
thus paid into court. 

Upon the trial, the court found the issues in favor of defendant Bank of 
Centralia, and gave judgment directing the fund to be paid over to said bank. 
From this judgment the defendant John Hancock Mutual Life Insurance Company 
has appealed to this court. 

The farm upon which the barn destroyed by fire was located was formerly 
owned by Thurman Chapman, subject to a first deed of trust given by Chapman 
and his wife to the Maxwell Investment Company to secure the payment of their 
promissory note in the sum of $5,000, under date of January 1, 1920. Said note 
and deed of trust were assigned by the Maxwell Investment Company to de- 
fendant John Hancock Mutual Life Insurance Company, on May 7, 1920. 

This deed of trust expressly provided that the mortgagor was not required 
to keep the improvements on the farm insured against loss by fire. 

On September 6, 1921, Chapman gave a second deed of trust on said farm 
to J. T. Mitchell to secure the payment of his promissory note for $2,500. This 
second deed of trust was foreclosed on July 21, 1928, and R. P. Price, then the 
president of defendant Bank of Centralia, became the record purchaser thereof, 
subject, of course, to said first deed of trust held by defendant Hancock Com- 
pany. 

On the 13th day of August, 1928, R. P. Price, still the record owner of said 
farm, obtained from the Farmers’ & Laborers’ Co-operative Insurance Association 
the policy of insurance here involved. This policy of insurance was made payable 
to R. P. Price; there being no clause in the policy making the same payable to 
the mortgagee. 
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On March 16, 1929, R. P. Price, for a recited consideration of $1,000, con- 
veyed the farm to defendant Bank of Centralia. The deed conveying the farm 
to the bank was duly recorded in the office of the recorder of deeds in Audrain 
county, on March 19, 1929. The bank acquired the farm subject to, but did not 
assume, the first deed of trust held by the Hancock Company. When the com- 
missioner of finance took charge of the bank, in March, 1930, he found the deed 
from R. P. Price and the policy of insurance among the papers of the bank. 
From the time the commissioner took charge of the bank up to and beyond the 
time of the fire, he paid the premium assessments made by the insurance asso- 
ciation. The first of these assessments was issued to and in the name of R. P. 
Price, who delivered it over to the commissioner for payment. The commissioner 
called the attention of the secretary of the insurance association to the fact that 
the Bank of Centralia was then the owner of the farm, and the assessments were 
thereafter made against the bank and were paid by the bank. 


On July 13, 1931, after the fire, the insurance association, through its secre- 
tary, after inspection of the insured premises, reduced the amount of the insurance 
carried on the premises and notified the bank as the holder of the insurance of 
such reduction. 


The Hancock Company offered evidence tending to prove that both the bank 
and Chapman were insolvent at the time the bank was placed in charge of the 
finance commissioner for liquidation, that at the time of the fire the value of the 
farm with the barn on it was less than the indebtedness secured by the first deed 
of trust, and that the destruction of the barn by fire reduced the value of the 
farm about $800. 


The appellant contends that it is entitled to the proceeds of the policy of 
insurance because the value of the farm covered by its mortgage is insufficient to 
pay the mortgage indebtedness. 


[1, 2] It is settled law in this state, and elsewhere as well, that the mort- 
gagor and the mortgagee each has an insurable interest in the mortgaged premises, 
and insurance taken by one on his own interest and in his own favor alone does 
not inure to the benefit of the other. Where the mortgagor insures his own 
interest and pays the premium, and there is no covenant in the mortgage requiring 
him to insure for the benefit of the mertgagee, and the loss is not made payable 
to the mortgagee, the mortgagor is, notwithstanding the mortgage, entitled to the 
full amount of the loss, for the whole loss is his own, and the mortgagee has no 
right or claim to the proceeds of the insurance. Conversely the mortgagor has no 
right of claim to the proceeds of insurance taken out by the mortgagee on his 
own interest. Dick v. Franklin Fire Insurance Co., 10 Mo. App. 376; Id., 81 Mo. 
103; McDowell v. Morath, 64 Mo. App. 290, loc. cit. 297; Vogelstein v. Athletic 
Mining Co. (Mo. App.) 192 S. W. 760; Thomas v. American Automobile Under- 
writers’ Agency (Mo. App.) 5 S.W.(2d) 660; Julian v. Davis, 214 Mo. App. 525, 
259 S. W. 142; Millard v. Beaumont, 194 Mo. App. 69, 185 S. W. 547. 

[3] Appellant urges in argument that there was no assignment to the bank 
of the policy taken out by R. P. Price on his interest in the mortgaged property, 
and that therefore the bank, being a stranger to the policy, is not entitled to the 
proceeds arising therefrom. If this were so, we are unable to see how it would 
aid the appellant in its claim to the proceeds. However, the evidence clearly shows 
an assignment of the policy by Price to the bank with the full knowledge and 
assent of the insurer. The policy was delivered to the bank along with the deed. 
Thereafter the bank paid the premiums on the policy to the insurer. The premiums 
were accepted by the insurer with full knowledge that the policy had been trans- 
ferred to the bank by Price along with his interest in the property, and after- 
wards, both before and after the fire, recognized and treated the bank as the 
insured under the policy. This was as effectual an assignment of the policy as if 
the assignment had been set down in writing and signed by the parties. 

[4] The appellant further insists that it is entitled to the proceeds of the 
policy because both the bank and the mortgagor are insolvent and unable to pay 
the mortgage indebtedness. We are unable to see how this fact entitles the appel- 
lant to the proceeds of the policy, which was carried and paid for by the bank 
for its own protection. How is the bank concerned with the payment of the 
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mortgage indebtedness? It does not owe the mortgage indebtedness. It did not 
assume such indebtedness, and-is under no obligation to pay it. 

There is no equity in appellant’s claim. It lost nothing by the destruction of 
the barn that it would not have lost if the policy carried and paid for by the 
bank had never been issued. It had a right to take out and pay for insurance on 
its own insurable interest in the property, or to require the mortgagor to provide 
such insurance, to protect itself against the insufficiency of the security and the 
insolvency of the mortgagor. Because it did not see fit to thus provide for its 
own protection, it now claims the right to take from the bank the proceeds of 
insurance carried by the bank at its own expense for its own protection. We 
know of no principle of equity that may be invoked to achieve this end. 

[5] The appellant contends, as a further ground for the reversal of the judg- 
ment below, that the court, having made no order requiring the claimants to 
interplead, was therefore without jurisdiction of the subject-matter. There is no 
substance in this contention. Upon the hearing of the bill of interpleader, the 
fund in dispute was ordered paid into court. This was done, and plaintiff was 
discharged. The claimants appeared and interpleaded for the fund, tried the 
cause, and submitted the issues in controversy. It is clear that the court thus 
obtained complete jurisdiction of both the subject-matter and the parties. 

The commissioner recommends that the judgment of the circuit court be 
affirmed. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Becker, P. J., and Kane and McCullen, JJ., concur. 


POWER BUILDING & LOAN ASS’N v. AJAX FIRE INS. CO. No. 74. 
Court of Errors and Appeals of New Jersey. Jan. 31, 1933. 
164 Atlantic Reporter 410. 
1. INSURANCE. 


Fire insurance policy, payable to mortgagee, held independent contract con- 
trolling parties’ rights regardless of other policies payable to prior mortgagees. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

2. INSURANCE. 

Burden was on mortgagee, suing on fire policy after purchasing insured prop- 
erty at foreclosure sale, to show insufficiency of proceeds to satisfy mortgage in 
full. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

3. INSURANCE. 

Mortgagee purchasing property, covered by fire policy payable to mortgagee, 
at foreclosure sale after fire, had no cause of action thereon, if mortgage was 
satisfied in full, and could recover thereon only pro tanto if satisfied in part. 

(For other cases, see Insurance, Dec. Dig. § 503.) 

Parker, Lloyd, Kays, and Wells, JJ., dissenting. 

Appeal from Supreme Court, Essex Circuit. 

Action by the Power Building & Loan Association against the Ajax Fire 
Insurance Company. Judgment for plaintiff (158 A. 739, 10 N. J. Misc. 272), and 
defendant appeals. 

Reversed. 

Lum, Tamblyn & Colyer, of Newark, for appellant. 

Julius H. Halprin, of Newark, for respondent. 

Edward Gaulkin, of Newark, amicus curiz. 

The following opinion was prepared by the late Chief Justice Gummere, in 
compliance with the assignment to him. It clearly expresses the view of the court 
upon the matter involved in the litigation, and is adopted by the court as its own 
opinion in the cause. 

GumMe_nrg, C. J. ; 

This appeal is taken by the Ajax Fire Insurance Company, the defendant 
below. The suit was brought by the Power Building & Loan Association upon a 
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fire insurance policy issued by the appellant to one Thomas Brown, the owner of 
a lot and building erected thereon in the city of Orange. The plaintiff held a third 
mortgage of $3,000 upon the property, and the policy issued by the appellant 
provided, among other things, that any loss or damage to the building by fire 
should be payable to the mortgagee, the Power Building & Loan Association, as 
its interest might appear. In the latter part of March, 1930, a fire occurred upon 
the insured premises and the building was damaged to the extent of $600. The 
plaintiff claimed that by virtue of the policy it was entitled to recover that amount 
from the insurance company under the mortgagee clause contained therein. 

[1-3] The case was tried before the court without a jury upon a stipulated 
state of facts. It appeared in the stipulation that there were other insurance 
policies upon this property issued to the owner by other insurance companies 
and that these latter policies also contained provisions with relation to the pay- 
ment of the loss sustained by the holders of the first and second mortgages re- 
sulting from a fire in the building. The appellant claimed that, in this situation, 
the several companies issuing insurance for the protection of the different mort- 
gagees were jointly liable to make good that loss, and that each could only be 
required to pay its proportionate amount thereof; that appellant’s proportionate 
amount was $94.37; and that no more than this sum could be recovered by the 
plaintiff. The trial court considered this contention to be without merit, for the 
reason that the contract of insurance which is the subject of the present suit was 
one in which no person was interested except the owner of the property, the 
insurance company, and the holder of the mortgage; and that whatever loss the 
holder of the mortgage sustained, the insurance company was bound to make 
good to the extent of its liability under the policy; and, for this reason, directed 
the entry of judgment in favor of the plaintiff for the full amount of its claim. 

We concur in the view of the trial court that this policy is an independent 
contract and that the rights of the parties are controlled by it. There is another 
feature in the case, however, which leads us to the conclusion that the judgment 
in favor of the plaintiff was erroneous. It appears from the state of the case 
that after the fire the plaintiff brought suit to foreclose this mortgage; that the 
property was sold at the foreclosure sale and the plaintiff was the purchaser at 
such sale. The stipulated state of facts fails to disclose whether the amount 
brought at this foreclosure sale was sufficient to satisfy the plaintiff's mortgage 
in full or whether it was insufficient for that purpose, and this, in our opinion, 
is a vital factor in the case; for, if the sale brought enough to pay the plaintiff's 
debt in full, that wiped out any liability on the part of the insurance company, 
for, clearly, the plaintiff could not recover at the foreclosure suit the full amount 
of its mortgage, thereby having the debt for which the mortgage was given as 
security entirely satisfied, and then in addition recover from the insurance company 
the amount of money provided for in the policy. In other words, after the fore- 
closure sale and the satisfaction of the plaintiff’s debt, it ceased to have any 
interest as mortgagee in the premises covered by the policy. As the stipulated 
state of facts does not contain any statement with relation to this situation, the 
plaintiff's case falls; for, in order to be entitled to recover, the burden rested upon 
it to show that the foreclosure sale did not produce enough to satisfy the mort- 
gage in full, and that the mortgage debt still remained unsatisfied at least in 
part. If it had been satisfied in full, then, as has already been indicated, it has 
no cause of action on the policy. If it has been satisfied in part, then to the 
extent that the mortgage has been reduced by the purchase money received at 
the sheriff’s sale, the insurance company’s liability has also been reduced pro- 
portionately. 


For the reason indicated, the judgment under review will be reversed. 
For affirmance: Justices Parker and Lloyd and Judges Kays and Wells—4. 


For reversal: The Chancellor, Justices Trenchard, Case, Bodine, Donges, 
Brogan, and Heher, and Judges Hetfield and Kerney—9. 





Employers Fire Ins. Co. v. Ritter et al. 


EMPLOYERS’ FIRE INS. CO. v. RITTER et al. 
Court of Chancery of New Jersey. Feb. 16, 1933. 
164 Atlantic Reporter 426. 
1, INSURANCE. 


Standard mortgagee clause in fire policy is independent contract for mortga- 
gee’s separate benefit. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2, INSURANCE. 

Mortgagee’s purchase at foreclosure sale held not “change of ownership” in- 
validating fire policy containing standard mortgagee clause, notwithstanding no no- 
tice of foreclosure was given insurer. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

4. INSURANCE. 

Fire insurer’s equitable right to subrogation under standard mortgagee clause 
held extinguished by mortgagee’s purchase at foreclosure sale where right to sub- 
rogation had not come into existence at time of sale. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 


Syllabus by the Court. 

1. Standard mortgagee clause in fire policy is an independent contract of in- 
surance for the separate benefit of the mortgagee. 

2. Under standard mortgagee clause in fire policy, mortgagee’s purchase at her 
own foreclosure sale is not “change of ownership” which will invalidate policy, un- 
less notice is given to insurer. 

3. When the mortgagee clause provided that the interest of the mortgagee 
would not be invalidated by foreclosure, it must have contemplated foreclosure ter- 
minating by a purchase of the property by the mortgagee, since purchase by any 
other person would divest the insurable interest of the mortgagee. 

4. When the contract of insurance provides “that no subrogation shall impair 
the right of the mortgagee to recover the full amount of her claim” and the mort- 
gagee by the exercise of her legal right by foreclosure becomes the owner of the 
premises, no new person becomes party to the insurance contract, and there is no 
change of risk except by the withdrawal of the interest of the mortgagor and the 


increase of the amount of interest of the mortgagee. The parties to the contract 
are the same after the sale. 


5. The equitable right to subrogation rests not in the contract, but results from 
the circumstances of the case. Under the terms of the standard mortgagee clause, 
the equitable right of subrogation is subject to the exercise by the mortgagee of 
her legal right, and where such legal right is exercised by foreclosure of the mort- 
gage, the equitable right which had not then come into existence is extinguished. 

Suit by the Employers’ Fire Insurance Company against Barbara Ritter and 
others. 

Bill dismissed. 

Carr and Carroll, of Camden, for complainant. 

Henry P. Brown, of Newark, for defendant Barbara Ritter. 

Stein, Vice Chancellor. 


The defendants Carmela Bornacci and Joseph Bornacci, owners of property 
situate at Westfield, Union county, N. J., mortgaged same to Barbara Ritter. Com- 
plainant issued its fire insurance policy to the owners. Attached to the policy was 


a standard mortgagee clause, loss payable to Barbara Ritter as first mortgagee, as 
her interest may appear. 


The mortgagee foreclosed and at the sale bought the property. The sheriff’s 
deed is dated July 21, 1930, and was recorded August 13, 1930. There was due on 
the mortgages at the time of the master’s report March 18, 1930, for principal and 
interest the sum of $6,132.50. 


May 12, 1931, a fire occurred. Carmela Bornacci and Joseph Bornacci, no long- 
er the owners of the property, filed a proof of loss reciting that they were the own- 
ers, and the loss was payable to Barbara Ritter as first mortgagee. 

Complainant by draft to the order of Carmela Bornacci, Joseph Bornacci, Bar- 
bara Ritter, and the People’s Adjustment Bureau, paid the fire loss in the sum of 
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$2,525. The defendant Barbara Ritter procured indorsement on the draft of the 
other payees and retained the proceeds. 

Decree pro confesso was entered against the Bornaccis. 

The bill charges that complainant did not receive notice of the foreclosure and 
sale to Barbara Ritter, and so it issued its draft in payment of the loss in ignor- 
ance of that fact, believing at the time that the Bornaccis were still the owners, It 
charges the proof of loss furnished was false and made with the willful and de- 
liberate intent to gain an unfair and unjust advantage; that by reason of the sale 
of the premises, the contract of insurance set out in the mortgagee clause became 
void as to Barbara Ritter; that the filing of the proof of loss with the statements 
therein contained was a fraud upon complainant; that the foreclosure proceedings 
and the sale thereunder operated to extinguish the interest of the mortgagee and 
created a situation where complainant could not demand to be subrogated to the 
mortgagee’s rights to the extent of the payment made to her; and that this was a 
violation of complainant’s rights and an estoppel from denying its right to sub- 
rogation. 

Complainant seeks a lien upon the premises and prays sale of the same to raise 
and satisfy the amount paid, with interest from June 5, 1931, or in the alternative 
a money decree. 

The mortgagee clause attached to the policy reads as follows: 

“Loss or damage, if any, under this policy, shall be payable to Barbara Ritter 
as first mortgagee (or trustee), as interest may appear, and this insurance, as to 
the interest of the mortgagee (or trustee) only therein, shall not be invalidated by 
any act or neglect of the mortgagor or owner of the within-described property, nor 
by any foreclosure or other proceedings or notice of sale relating to the property, 
nor by any change in the title or ownership of the property, nor by the occupation 
of the premises for purposes more hazardous than are permitted by this policy; 
Provided, that in case the mortgagor or owner shall neglect to pay any premium 
due under this policy, the mortgagee (or trustee) shall, on demand, pay the same. 

“Provided also, that the mortgagee (or trustee) shall notify this company of 
any change of ownership or occupancy or increase of hazard which shall come to 
the knowledge of said mortgagee (or trustee) and, unless permitted by this policy, 
it shall be noted thereon and the mortgagee (or trustee) shall, on demand, pay the 
premium for such increased hazard for the term of the use thereof; otherwise this 
policy shall be null and void. 

“This company reserves the right to cancel this policy at any time as provided 
by its terms, but in such case this policy shall continue in force for the benefit 
only of the mortgagee (or trustee) for ten days after notice to the mortgagee (or 
trustee) of such cancellation and shall then cease, and this company shall have the 
right, on like notice to cancel this agreement. 

“Whenever this company shall pay the mortgagee (or trustee) any sum for 
loss or damage under this policy and shall claim that, as to the mortgagor or owner, 
no liability therefor existed, this company shall, to the extent of such payment, be 
thereupon legally subrogated to all the rights of the party to whom such payment 
shall be made, under all securities held as collateral to the mortgage debt, or may 
at its option, pay to the mortgagee (or trustee) the whole principal due or to grow 
due on the mortgage with interest, and shall thereupon receive a full assignment 
and transfer of the mortgage and of all such other securities; but no subrogation 
shall impair the right of the mortgagee (or trustee) to recover the full amount of 
her claim.” 

[1] The mortgagee clause is what is known as “standard mortgagee clause,” 
and has been held to create an independent contract of insurance for the separate 
benefit of the mortgagee. There exists an undoubted consideration for such con- 
tract, not dependent upon the contract with the owner. It insures the mortgagee’s 
interest separately. If no proof of loss had been made by the owners, or if in fact 
no liability under the policy existed so far as the owners are concerned, the mort- 
gagee could successfully maintain an action at law on her independent contract. 
Reed et al. v. Firemen’s Insurance Company of Newark, 81 N. J. Law, 523, 80 A. 
862, So: 1. R. A. UN: S.) S45: 

[2] There were two beneficiaries of the policy—owner and mortgagee—with 
distinct and dissimilar rights, but both had been accepted and approved by the 
complainant. When the complainant approved the mortgagee, it must have had in 
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contemplation the natural and legal incidents growing out of the relation of mort- 
gagor and mortgagee, namely, that for the protection of the lien legal proceedings 
might become necessary and that the mortgagee might become the purchaser of 
the property. When the mortgagee clause provided that the interest of the mort- 
gagee would not be invalidated by any foreclosure, it must have contemplated a 
foreclosure terminating by a purchase of the property by the mortgagee, since a 
foreclosure terminating in the purchase by any other person would have divested 
the insurable interest of the mortgagee. No new person became a party to the in- 
surance contract at the foreclosure sale, and there was no change of risk except 
by the withdrawal of the interest of the mortgagor and the increase of the amount 
of interest of the mortgagee. The parties to the contract were the same after the 
sale. The foreclosure did not constitute such a change of ownership as would in- 
validate the policy, though no notice of such foreclosure was given to the company. 

[3, 4] The complainant claims an equitable right to subrogation, which right, 
if it exists, rests not in the contract, but results from the circumstances of the case. 
The difficulty I find with this contention is that the mortgagee clause itself pro- 
vides “that no subrogation shall impair the right of the mortgagee to recover the 
full amount of her claim.” The fire admittedly impaired the security of the mort- 
gagee to the extent of $2,525. At the time of the fire she was, by the exercise of 
her legal and equitable rights, the owner of the premises and had an insurable in- 
terest in an independent contract from that of the owners with the complainant 
which was enforceable at law to the extent of the damage done by the fire. Under 
the terms of the contract between the parties, I believe the equitable right of subro- 
gation is subject to the exercise by the mortgagee of her legal rights. Prior to 
the foreclosure, in case of fire, complainant undoubtedly under the terms of the 
policy had a right to be subrogated to the rights of the mortgagee upon the pay- 
ment of a fire loss. 

The conclusion is arrived at that the equitable right of subrogation is subject 
to the exercise by the mortgagee of her legal right to foreclose, and when that 


right is exercised, the equitable right which had not then come into existence is 
extinguished. 


The bill will be dismissed. 


RELIANCE INS. CO. OF PHILADELPHIA v. NICHOLS et al. No. 2782. 
Court of Civil Appeals of Texas. El Paso. Jan. 12, 1933. 


56 Southwestern Reporter (2d) 479. 
2. INSURANCE. 
Insured cannot be deprived of right to treat claim as liquidated demand for 
full amount of policy by insurer’s wrongful demand that insured submit to ap- 
praisal to extent of loss (Rev. St. 1925, art. 4929). 
(For other cases, see Insurance, Dec. Dig. § 568.) 
3. INSURANCE. 


Insurer’s demand after notice of fire loss that insured submit to appraisal 
amount of loss by fire held waiver of proof of loss (Rev. St. 1925, art. 4929). 
(For other cases, see Insurance, Dec. Dig. § 558[6].) 
4, INSURANCE. 


Insurer’s waiver of proof of loss became effective at time of demand for 
appraisal and arbitration of amount of loss, as regards question whether insured’s 
action on fire policy was premature. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

6. INSURANCE. 


Where there is substantial remnant of building left after fire, question 
whether loss is total is mixed question of law and fact, and sole fact issue for 
jury is whether reasonably prudent uninsured owner would utilize remnant as 
basis for restoration of building (Rev. St. 1925, art. 4929). 

(For other cases, see Insurance, Dec. Dig. §§ 493, 668[13].) 

10. INSURANCE. 

Insured, on recovering for total loss under fire policy, should be allowed 
interest only from 60 days after waiver of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 598.) 





1290 ‘The Insurance Law Journal, Vol. 80 [June, 1933 


11. INSURANCE. 

Exclusion of testimony of insurer’s witnesses as to cost of repairing or re- 
building house held error in action on fire policy involving question whether there 
was total loss (Rev. St. 1925, art. 4929). 

(For other cases, see Insurance, Dec. Dig. § 661.) 

12. INSURANCE. 

Evidence of extent of depreciation in house before fire occurred held properly 
excluded in action on fire policy involving issue whether loss was total (Rey. 
St. 1925, art. 4929). 

(For other cases, see Insurance, Dec. Dig. § 660.) 


Error from District Court, Dallas County; T. A. Work, Judge. 

Action by Jesse V. Nichols against the Reliance Insurance Company of 
Philadelphia, in which the Guardian Savings & Loan Association and another 
intervened. Judgment was rendered adverse to defendant, and defendant brings 
error. 

Reversed and remanded. 

Sol Goodell, Pinkney Grissom, and Thompson, Knight, Baker & Harris, all of 
Dallas, for plaintiff in error. 

V. A. Collins and Collins and Houston, all of Dallas, for defendants in error. 

Hiccins, J. 

This suit was filed June 26, 1931, by Nichols, against the plaintiff in error, 
based upon two fire insurance policies issued by the plaintiff in error. It was 
alleged the house covered by the policies was burned in June, 1931, resulting in a 
total loss. The evidence shows the fire occurred on May 26, 1931. Defendant 
pleaded in abatement and answered by general demurrer and general denial. 

The policies in question contained loss payable clause in favor of Guardian 
Savings & Loan Association and C. L. Sowell. On October 24, 1931, these parties 
filed pleas in intervention setting up their rights. 

Judgment was rendered for the full amount of the policies in the sum of 
$2,900, with 6 per cent. interest from June 17, 1931. Of the sum so awarded, it 
was adjudged that the Guardian Savings & Loan Company recover $2,427.38 and 
Sowell recover $477.37 and Nichols recover the residue, if any. 

The policies contained the usual provisions requiring proof of loss, appraisal, 
and arbitration in case of disagreement as to amount of loss, that loss shall not 
be payable until 60 days after ascertainment, estimate, and satisfactory proof of 
loss and nonwaiver stipulation. 

Complaint is first made of the refusal to sustain the plea in abatement. This 
matter presents no error. 

{1] First. The plea in abatement was filed in the 116th district court on 
July 27, 1931, and action thereon was not invoked until the case was called for 
trial on its merits at the succeeding term beginning in October. The 116th district 
court has terms beginning on the first Mondays in July and October. Chapter 71, 
Acts 4lst Legislature (1930), 5th C. S. (Vernon’s Ann. Civ. St. art. 199, subd 
116). 

The record discloses no reason why the plea was not determined at the July 
term as required by article 2013, R. S. Having failed to invoke the ruling of the 
court upon the plea during the July term, plaintiff in error is deemed to have 
waived such plea. Revised Civil Statutes 1925, art. 2013; District Court 24, 142 
S. W. XIX; Texas Packing Co. v. St. Louis Southwestern R. R. Co. (Tex. Com. 
App.) 227 S. W. 1095; Stevens v. Lee, 70 Tex. 279, 8 S..W. 40; Blum v Strong, 
71 Tex. 321, 6 S. W. 167; Halbert v. San Saba Springs Land & Livestock Ass’n 
(Tex. Civ. App.) 34 S. W. 636; Aldridge v. Webb & Hill, 92 Tex. 122, 46 S. W. 
224; Bonart v. Lee (Tex. Civ. App.) 46 S. W. 906; Weekes v. Sunset Brick & 
Tile Co., 22 Tex. Civ. App. 556, 56 S. W. 243. 

[2, 3] Second. The undisputed evidence shows that when the fire occurred 
the defendants’ agents were notified. Nichols and Dunn, an adjuster of defendant, 
inspected the loss. Nichols insisted the loss was total, which Dunn refused to 
concede, and demanded an appraisal of the loss. On June 17, 1931, defendant 
wrote Nichols, stating: 

“Failing to agree with you as to the amount of loss and damage by fire of 
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May 26th, 1931, to your dwelling house located at No. 5603 Culver street * * *, 
demand is now made upon you to submit the matter of value of the property and 
loss by fire to same to appraisal, as provided for in lines ninety-three to ninety- 
eight inclusive of the printed conditions of the policies. 

“Kindly advise name of the appraiser you will select, and proper papers 
will be drawn to the end that the appraisal may proceed. 

“Yours very truly, 
“(Signed] The Reliance Insurance Co. of Philadelphia, Pa. : 
“By H. C. Dunn, Adjuster.” 

It is thus apparent the defendant knew of the loss and conceded liability; 
the only issue between the parties being over the extent of the loss. If the loss 
was total, the plaintiff's claim was a liquidated demand for the full amount of the 
policies. Article 4929, R. S. In such a case the amount of the loss and damage 
is not the subject of appraisal and arbitration. 

The insured has the right to resort to the courts for the enforcement of his 
rightful demand. He cannot be maneuvered out of his right to treat his claim as 
a liquidated demand for the full amount of the policy by a wrongful demand that 
he submit to appraisal and arbitration. The unconditional demand on June 17th by 
defendant for appraisal and arbitration was an admission of liability upon the 
policies in some amount. St. Paul F. & M. Ins. Co. v. Kirkpatrick, 129 Tenn. 55, 
164 S. W. 1186; Harowitz v. Concordia F. Ins. Co., 129 Tenn. 691, 168 S. W. 
163. 

_In the present case there was actual knowledge of the loss, recognition of 
liability in some amount, denia! of liability as for a total loss, and refusal to pay 
the amount rightfully due. Such circumstances constituted a waiver of proof of 
loss. East T. F. I. Co. v. Coffee, 61 Tex. 287; East T. F. I. Co. v. Brown, 82 
Tex. 631, 18 S. W. 713. 

[4] In further support of its contention that the plea in abatement should 
have been sustained, defendant further asserts the suit was prematurely brought. 
In East T. F. I. Co. v. Coffee, supra, it was held that no cause of action arises 
upon a policy until the lapse of 60 days after waiver of proof of loss. This hold- 
ing was overruled as applied to cases where there is an absolute denial of lia- 
bility. Delaware Underwriters, etc., Co. v. Brock, 109 Tex. 425, 211 S. W. 779; 
Central F. F. I. Co. v. Lewis (Tex. Com. App.) 44 S.W.(2d) 936. In the present 
case liability was not absolutely denied, but recognized in part. For this reason 
it may be doubted whether the doctrine announced in the last-cited cases applies 
here. 

But it is immaterial as to interveners whether the ruling in the Coffee Case 
or the Brocks & Lewis Cases be controlling here for this reason: The waiver 
became effective on June 17th, when the demand was made for appraisal and 
arbitration. The interveners did not intervene until October 24th, so their inter- 
vention suit was not premature, and as to them the point is clearly not well taken. 

[5] The suit of the plaintiff Nichols was prematurely commenced because 60 
days from date of waiver had not elapsed when he filed his suit. See Brocks 
Case, supra. The case will be remanded as later shown and as to Nichols the 
matter may be cured by filing an amended petition. 1 Tex. Jur. title, “Actions,” § 
67. Such amendment is suggested, for the premature commencement of the suit 
may, as to Nichols, present more than mere ground of abatement. It may perhaps 
be regarded as good in bar and of which advantage may be taken under the gen- 
eral denial. 1 C. J. title, “Actions,” § 398. 

[6, 7] The only issue submitted reads: “Do you find from a preponderance of 
the evidence that the fire, on May 26, 1931, at 5603 Culver street, Dallas, Texas, 
so burned said house as to render said house a total loss?” 

Immediately following the issue was this instruction: “In answering the above 
question, you are told that if a reasonably prudent owner, uninsured, desiring such 
structure as the one in question was before the injury, could, in proceeding to 
restore said building to its original condition, utilize the remnants as such basis, 
it was not a total loss.” 

When there is a substantial remnant of a building left after a fire, the ques- 
tion of whether the loss is total within the purview of article 4929, R. S., is a 
mixed question of law and fact. The fact issue is whether a reasonably prudent 





1292 The Insurance Law Journal, Vol. 80 [June, 1933 


owner, uninsured, desiring such a structure as the one in question was before 
injury, would, in proceeding to restore the building to its original condition, 
utilize such remnant as a basis for such restoration. Royal Ins. Co. v. McIntyre, 
90 Tex. 170, 37 S. W. 1068, 35 L. R. A. 672, 59 Am. St. Rep. 797; Fire Ass’n of 
Philadelphia v. Strayhorn (Tex. Com. App.) 211 S. W. 447. If such issue be 
answered in the affirmative, it follows as a matter of law that the loss is not 
total. If the issue be answered in the negative, it follows as a matter of law that 
the loss is total. 

The issue as submitted called for a finding upon a mixed question of law 
and fact, and was objectionable for that reason. Issues of that kind arise which 
present much difficulty in correctly segregating the issue of fact from the issue 
of law and submitting only the fact issue. Speer, Law of Special Issues, § 25. 

The present case presents no such difficulty. The issue of fact indicated above 
when found by the jury will furnish the basis for the legal conclusion which will 
necessarily follow upon the ultimate issue of whether or not the loss was total. 
Fire Ass’n, etc., v. Strayhorn, supra. 

[8] The instruction which was given in connection with the issue submitted 
is a charge, general in its nature, instructing the jury as to the law arising on 
the facts. Connellee v. Nees (Tex. Com. App.) 266 S. W. 502; Freeman v. Gal- 
veston, H. & S. A. Ry. Co. (Tex. Com. App.) 287 S. W. 902; Humble O. & R. 
Co. v. McLean (Tex. Com. App.) 280 S. W. 557. Such charges are improper in 
special issue submission. In such cases it is permissible only to “submit such ex- 
planations and definitions of legal terms as shall be necessary to enable the jury 
to properly pass upon and render a verdict on such issues.” Article 2189, R. S., 
and cases supra. The objectionable nature of the instruction given was the natural 
consequence of the improper submission of the mixed question of law and fact 
in the issue as submitted. 

[9] It is also insisted by plaintiff the word “basis” should be defined. In a 
proper submission of the fact issue in this case the jury could not fail to under- 
stand the meaning of the word and no definition is necessary. 

The matter referred to in the tenth, eleventh, and twelfth propositions will 
not recur upon retrial, and for such reason need not be considered. 

[10] The thirteenth and fourteenth propositions question the allowance of 
interest from June 17th, the date of waiver of the proof of loss. This was 
erroneous, and upon retrial, if recovery be obtained by plaintiff, interest should 
begin to run 60 days after the date of waiver. East T. F. I. Co. v. Brown, supra; 
Delaware Underwriters v. Brock, supra. 

[11] Testimony of defendants’ -witnesses Germany and Wyman was offered 
to show the parts of the house remaining that could be used as a basis in rebuild- 
ing and the amount it would cost to repair or rebuild the house. Their testimony 
as to the cost to repair or rebuild was excluded. This was error. Royal Insur- 
ance Co. v. McIntyre, 90 Tex. 170, 37 S. W. 1068; 35 L. R. A. 672, 59 Am. St. 
Rep. 797; Fire Ass’n of Philadelphia v. Strayhorn (Tex. Com. App.) 211 S. W. 
447; National Liberty Insurance Co. v. Dansby (Tex. Com. App.) 260 S. W. 1040; 
Northern Assurance Co. v. Herd (Tex. Civ. App.) 273 S. W. 884; Northwestern 
Mutual Life Ins. Co. v. Rochester German Ins. Co., 85 Minn. 48, 88 N. W. 265, 
56 L. R. A. 108. 


[12] The exclusion of evidence offered to show the extent of depreciation in 
the house before the fire was proper. 

{13] The nineteenth proposition complains of the admission of testimony to 
the effect that a reasonably prudent man desiring to rebuild plaintiff’s house would 
not use the foundation as a basis for rebuilding; also that the foundation was 
not a substantial part of the building. This was the opinion of the witnesses upon 
the vital issues in the case, and it should have been excluded. 

The last proposition questions the sufficiency of the evidence to show a total 
loss. This is overruled. In view of retrial, the evidence upon the issue will not 
be discussed. 

Reversed and remanded. 
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SHOLUND et al. v. DETROIT FIRE & MARINE INS. CO. No. 24157. 
Supreme Court of Washington. Feb. 28, 1933. 
19 Pacific Reporter (2d) 395. 
1. INSURANCE. 

Recovery could not be had on fire policy where insured dance hall was des- 
troyed at time policy was executed and delivered. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

2. INSURANCE. 

Agent may bind fire insurer to risk by oral contract to insure without disclos- 
ing name of company to insured. 

(For other cases, see Insurance, Dec. Dig. § 128[1].) 

3. INSURANCE. 

Where agent represented defendant and other insurers, defandant could not 
be bound where agent agreed to write insurance but did not allocate risk or por- 
tion thereof to defendant before fire occurred. 

Evidence disclosed that agent representing several fire insurance com- 
panies told insurance broker that policies could not be written up until Sat- 
urday, November 7th, but that he would bind the risk and date policies 
as of November 6th. A fire occurred destroying the property involved 
during the night of November 8-9, and, without disclosing this fact, insur- 
ance broker went to agent’s office Monday morning November 9 and ask- 
ed for policies, and agent told stenographer to write one policy with de- 
fendant and one with another insurer. Up to that time, neither agent nor 
any one else had said or done anything to indicate in what company risk 
would be written, although agent testified that from time broker first 
spoke to him he had in mind defendant as company that would take the 
risk. 

(For other cases, see Insurance, Dec. Dig. § 128[1].) 

Tolman, J., dissenting. 

Department 2. 

Appeal from Superior Court, Thurston County; D. F. Wright, Judge. 

Action by Walter Sholund and another, co-partners doing business as Ever- 
green Dance Hall, against the Detroit Fire & Marine Insurance Company. From 
a judgment for plaintiffs, defendant appeals. 

Reversed. 

Clarke & Clarke, of Seattle, for appellant. 

Yantis & Brodie, of Olympia, for respondents. 

BLAKE, Justice. 


This action was brought on a fire insurance policy. The policy bears date 
November 6, 1931, but was executed and delivered on November 9, 1931, at a time 
subsequent to the destruction of the insured property by fire. At the trial, proof 
was offered by plaintiffs tending to show an executed oral contract to insure the 
property prior to its destruction. The trial court found with the plaintiffs on this 
contention, and entered judgment in their favor for $750, the full amount of the 
policy. From that judgment defendant appeals. The appeal presents a pure ques- 
tion of law on facts about which there is no dispute. 


The respondents, for some time prior to November 9, 1931, were the owners 
of a dance hall located on the Pacific Highway about eight miles east of Olympia. 
Some time around the lst of November they went to one Rohrbeck, an insurance 
agent in Olympia, and sought to procure fire insurance on the property in the 
amount of $1,500. Rohrbeck, being unable to write such insurance in any of the 
companies he represented, wrote to Hansen & Rowland, insurance agents in Ta- 
coma, who represented a number of insurance companies, asking them to cover the 
risk. Hansen & Rowland were also unable to write the insurance in any of the 
companies represented by them, but they did undertake to procure the insurance as 
brokers. One Stamey, of their office, had charge of the matter. 

The appellant’s agent in Tacoma and Seattle was Anderson Agencies, Inc. At 
that time Anderson represented seven other companies beside appellant. One Deyo 
was in charge of the Tacoma office of Anderson Agencies, Inc. Wednesday, No- 
vember 4, Stamey met Deyo on the street and asked him if he had a company that 
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would carry $1,500 on a dance hall. Deyo said that he had. Stamey told Deyo 
he could not give him the business then, because he had promised it to another 
agent, but, if the other agent could not write it, he would give it to him (Deyo), 
On Friday, November 6, Deyo was in Hansen & Rowland’s office, and Stamey told 
him he could have the business. Stamey had two forms made up for two policies 
of $750 each. Stamey asked when he could get the policies. Deyo told him that, 
as it was late in the afternoon, they probably could not be written up until the next 
day (Saturday), but that he would bind the risk and date the policies as of No- 
vember 6. Deyo returned to his office and laid the forms on his stenographer’s 
desk. After his conversation with Deyo, Stamey wrote Rohrbeck that the risk was 
covered. 

Nothing further was done with respect to covering the risk until Monday 
morning, November 9. In the meantime, during the night of November 8-9, the 
property was destroyed by fire. Without disclosing this fact, Stamey went to the 
Anderson office Monday morning and asked for the policies. Deyo was not in, 
The stenographer told him that the policies had not been written up, but that, when 
they were, she would bring them to his office. Deyo came in later, and, after talk- 
ing to Mr. Anderson at Seattle, told the stenographer to write one policy with the 
appellant and the other with the Hartford. Up to that moment, neither Deyo nor 
any one else had said or done anything to indicate in what company or companies 
represented by Anderson Agencies, Inc., the risk would be written. Deyo testified, 
however, that from the time Stamey first spoke to him he had “had in mind” the 
appellant as the company that would take the risk. He did not determine that, as 
a matter of fact, until he talked to Anderson Monday morning. 


[1-3] Of course, the action on the policy must fail for want of the existence 
of the subject-matter of the insurance at the time the policy was executed and de- 
livered. Gaudy v. North Carolina Home Insurance Co., 145 Wash. 375, 260 P. 257. 
The question is whether, prior to the fire, there was an oral contract to insure the 
property, which is enforceable against the appellant. An agent may bind his com- 
pany to a risk without disclosing the name of the company to the insured. United 
States Fidelity & Guaranty Co. v. Goldberger (C. C. A.) 13 F.(2d) 779. But, where 
the agent represents two or more companies, no one of them can be bound until 
the agent allocates the risk, or some portion thereof, to it by some word or act. 
Until that is done there is no contract, because of failure of parties. Ogle Lake 
Shingle Co. v. National Lumber Insurance Co., 68 Wash. 185, 122 P. 990; Hamp 
v. Havens, 169 Wash. 332, 13 P.(2d) 75; Michigan Pipe Co. v. Michigan Fire & 
Marine Ins. Co., 92 Mich. 482, 52 N. W. 1070, 20 L. R. A. 277. 


Thompson v. Germania Fire Ins. Co., 45 Wash. 482, 88 P. 941, and kindred 
cases from other jurisdictions, cited by respondent, are in harmony with this rule. 
In those cases, though the name of the company had not been disclosed to the in- 
sured, liability was sustained because of some memorandum made by the agent 
designating the company to take the risk. Milwaukee Bedding Co. v. Graebner, 
182 Wis. 171, 196 N. W. 533, 536. In that case it is said: “It is a general rule that, 
where an application for insurance is made to an agent who represents several com- 
panies, no contract of insurance is engendered between the insured, and any par- 
ticular company until such company is designated by the agent. * * * But, where 
the company is selected by the agent, and in some manner designated as the com- 
pany in which the insurance is to be written, a binding contract results. * * * The 
memorandum which Miss Graebner made on the card clearly designated the com- 
pany in which the additional insurance was to be written.” 


Respondents cite Kidder v. Hartford Accident & Indemnity Co., 126 Wash. 
478, 218 P. 220, but we do not think it sustains their position. In that case an ap- 
plication for accident insurance was made to the Hartford Company and accepted 
by its agent, but the policy was never issued. The agent, after receiving the appli- 
cation, intended to write the insurance in another company, but he did not commun- 
icate that fact to the insured. It was held that such intention did not relieve the 
Hartford from liability on the insurance contract consummated by the agent’s ac- 
ceptance of the application. 

In the present case the record is totally devoid of any act or word on the part 
of the agent to designate the appellant as the company to take the risk until after 
the property was destroyed by fire. He merely thought the appellant would take it 
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Thoughts can become binding as contracts only when transformed into acts or 
words. 

The judgment is reversed. 

Beals, C. J., and Steinert, and Main, JJ., concur. 

Tolman, J., dissents. 
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FIDELITY-PHENIX FIRE INS. CO. OF NEW YORK v. MURPHY. 
L “Div. 751. 
Supreme Court of Alabama. Jan. 19, 1933. 
Rehearing Denied March 9, 1933. 
146 Southern Reporter 387. 
3. INSURANCE. 

Pleas alleging that indemnitee against liability for loss or damage to cargo 
intentionally sank steamship, and that steamship was deliberately sunk by others 
pursuant to conspiracy with indemnitee, held good as pleas of confession and 
avoidance (Code 1923, §§ 9457, 9469, 9470, 9479, 9531, 9532). 

Such pleas were good as pleas of confession and avoidance because 
they were consistent with the allegations of the complaint, which were 
neither expressly admitted nor denied, and pleaded, in avoidance of lia- 
bility, facts that were not admissible under the general issue, the loss of 
the cargo, and the consequent claimed liability of indemnitor, necessarily 
following from the indemnitee’s deliberate sinking of the steamship. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 

4. INSURANCE. 

Indemnity against loss which indemnitee may purposely cause, or against loss 
arising from his immoral, fraudulent, or felonious conduct, is void as against 
public policy. 

(For other cases, see Insurance, Dec. Dig. § 139.) 

‘ $5. INSURANCE. ; j 

Although general terms of indemnity agreement are broad enough to cover 
loss through indemnitee’s immoral, fraudulent, or felonious acts, loss so caused 
will be treated as excepted. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

6. INSURANCE. 

Although indemnity against all claims, demands, or other loss or damage to 
cargo arising from any cause whatsoever is broad enough to include liability 
purposely created by indemnitee, no such liability will be enforced. 

(For other cases, see Issurance, Dec. Dig. § 437.) 

7. INSURANCE. : ; 

If indemnity agreement contains incontestable clause sufficient to impose lia- 
bility on indemnitor for loss intentionally created by indemnitee, fact must be 
shown by replication to pleas of confession and avoidance alleging indemnitee’s 
wrongful acts. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 

8. INSURANCE. 

Pleas of confession and avoidance, alleging indemnitee’s intentional creating 
of liability or loss sued for, need not allege restoration or offer to restore pre- 
mium. 

No such allegation is necessary because the pleas show merely that 
the liability or loss is not covered by the indemnity agreement, and not a 
repudiation of the agreement. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 

9. INSURANCE. : 

Plea alleging that claimed loss was not occasioned’ by peril or loss insured 
against held bad for not alleging facts showing exception to general coverage 
alleged in complaint. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 

14. INSURANCE. 

That indemnitee was convicted of crime that created liability for which he 
seeks indemnity held not admissible where not pleaded in bar, and demurrers were 
sustained to pleas alleging criminal acts. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 
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18. INSURANCE. 


Indemnitee’s conviction of conspiracy to defraud insurer by willful destruc- 
tion of ship may be shown under pleas alleging such destruction in indemnitee’s 
action for indemnity because of liability arising from loss of cargo. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Appeal from Circuit Court, Mobile County; J. Blocker Thornton, Judge. 

Action on a policy of protection and indemnity insurance by John G. Murphy 
against the Fidelity-Phenix Fire Insurance Company of New York. From a judg- 
ment for plaintiff, defendant appeals. 

Reversed and remanded. 

Pillans, Cowley & Gresham, of Mobile, for appellant 

Harry T. Smith & Caffey, of Mobile, for appellee. 

Foster, Justice. 

This is an action on a contract of “protection and indemnity,” against lia- 
bility for and the payment of any sum incurred and paid by plaintiff for loss or 
damage to goods, etc., on board of plaintiff’s steamboat Rose Murphy, which, with 
its cargo, was lost or foundered at sea. The complaint alleged such loss of the 
ship, his liability for and payment of a definite sum for the goods, etc., which 
were lost with the ship and which were the property of another. 

The court sustained demurrer to pleas 4 and 5, as last amended. Such ruling 
is the first matter submitted for our consideration. 

Plea 4 as thus amended alleges that plaintiff “voluntarily, wilfully and in- 
tentionally, sank the steamship ‘Rose Murphy, * * * whereby and as a proxi- 
mate consequence of said sinking the said steamship and her cargo of phosphate 
rock were wholly lost,” and that “the sinking and loss of said steamship and 
cargo by plaintiff as aforesaid was voluntarily, wilfully and intentionally done by 
plaintiff.” 

Amended plea 5 alleges that plaintiff had a separate policy of insurance 
against the loss or destruction of the ship, which he owned, and he entered into 
a conspiracy with others named for them to sink and totally lose and destroy the 
vessel and cargo for the purpose of collecting the insurance upon the ship and 
also for the purpose of defrauding defendant in causing it to repay plaintiff any 
sum paid by him to the owner of the cargo, and that pursuant to said agreement 
his said conspirators did destroy said ship and her cargo at sea, and as a con- 
sequence plaintiff incurred and paid to the cargo owner the sum named in the 
complaint. 

There were only four grounds of demurrer assigned to pleas 4 and 5, as 
last amended. While the argument of counsel is addressed largely to contentions 
which are scarcely embraced is the assignments, it is necessary to view the pleas, 
first, in the light of those assignments as we interpret them. 


The cause was tried on only one count, and therefore it is only in answer tc 
it that the pleas undertake to defend. There is no uncertainty as to the count to 
which the pleas are addressed, and the first ground of demurrer is not meritorious. 


But it is urged in argument that the second ground of demurrer is well 
taken, because they are essentially pleas in confession and avoidance, and do not 


confess, though they attempt to avoid by matter which can only be pleaded in 
that form. 


[1, 2] In order that there may be no uncertainty as to our views on that 
subject, we wish to make them clear, and definite, that if a plea avers good mat- 
ter in avoidance of the complaint, which is consistent with its allegations, and 
does not expressly deny them or any of them, but does not expressly admit them, 
there is necessarily implied for the purposes of that plea a confession of the 
complaint thus answered, as effectually as if it were so expressed. But if the 
substance of the plea is inconsistent with the complaint, it is but an expression of 
the particular claim of the defendant as to why the complaint is not true, and 
which is embraced in the general issue. We do not think we run counter to our 
cases, or any of them, thus to conclude, but feel that they are consistent with this 
result, and that it naturally follows from our statutory system. 

At common law an expression of confession in such a plea was as essential 
as good matter in avoidance. But the question now is under our statutory prac- 
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tice, and modern conception of pleading. Section 9457, Code, provides for brevity 
in pleading as is consistent with perspicuity, with no objection to defect of form; 
and section 9469 that pleas must consist of a succinct statement of facts, and it 
is not objectionable if the facts are so stated that a material issue may be taken; 
and section 9470 that if defendant does not rely solely on a denial of the cause 
of action, he must plead specially the matter of defense; and section 9479 that 
demurrer to a plea must relate to matter of substance. Looking at the forms set 
out in article 20, Code (sections 9531, 9532), we find that none of the pleas, which 
are in substance by way of confession and avoidance, expressly confess the count 
or complaint to which it is directed. This court has held that such a plea is sub- 
ject to demurrer if it expressly denies the cause of action; though it sets up 
good matter in avoidance. Central of Georgia R. Co. v. Williams, 200 Ala. 73, 
75 So. 401. 

In the case of Birmingham Ry., L. & P. Co. v. Yates, 169 Ala. 381, 387, 53 
So. 915, 917, referring to a plea of contributory negligence, and holding that it is 
by way of confession and avoidance, it is said: “Nor does the fact that the plea 
or some part of it may, directly or inferentially, deny or fail to deny some part 
of the complaint, make it bad, if it otherwise sets up facts and matters which are 
of themselves a complete defense to the action.” 

But in Smith Bros. & Co. v. W. C. Agee & Co., 178 Ala. 627, 634, 59 So. 
647, Ann. Cas. 1915B, 129, in passing on a plea to a complaint for defamation, 
it was held to be defective because it did not confess an utterance of the words 
charged, but the plea contained the averment that “if the alleged words were 
spoken at all” by defendant, etc. So that there was no room for an implication 
of a confession. On the other hand, the rule is elsewhere stated that the “con- 
fession need not be formal or express, if it be impliedly in, or inferable from, 
the matter set forth in the plea.” 48 Corpus Juris 293; 21 R. C. L. 546. The notes 
(in 49 Corpus Juris 293) indicate that in some states the confession is implied, 
when not otherwise stated, if the plea sets up affirmative matter which is legally 
sufficient to defeat the action, though it seems to be otherwise in other states. 
As pointed out in Woods v. Wood, 219 Ala. 523, 122 So. 835, in proceedings, 
whose pleadings are not as in common-law actions, a failure to deny matter in the 
petition is an admission of it. Such is the general rule. 49 Corpus Juris 275. 

[3] Pursuant to such views we think the ruling of the court cannot be sus- 
tained upon the second ground of demurrer. 

The matters asserted in pleas 4 and 5 do not affect the legality of the con- 
tract as a whole, but in effect they are set up to show that it does not cover the 
transaction mentioned in the complaint, and that it is an implied exception from 
its general coverage because of the specially alleged conduct of plaintiff in con- 
nection with it. It has been customary, and we think properly so, to treat such 
defense as matter in avoidance and not a traverse of the complaint. Knights of 
Golden Rule v. Ainsworth, 71 Ala. 436, 46 Am. Rep. 332; Mutual Life Ins. Co. 
v. Lovejoy, 201 Ala. 337, 87 So. 299, L. R. A. 1918D, 860; United Order of 
G. C. v. Overton, 203 Ala. 335, 83 So. 59, 13 A. L. R. 672; Supreme Lodge, K. of 
P. v. Overton, 203 Ala. 193, 82 So. 443, 16 A. L. R. 649; 26 Corpus Juris 499 
(note 88). 

It does not fall within our rule that defendant may under the general issue 
impeach the validity of the contract sued on by proof of facts which show that 
the contract as a whole is void because contrary to public policy, or in violation of 
some law which so affects it. Wood v. Traders’ Securities Co., 221 Ala. 629, 130 
So. 398; Shearin v. Pizitz, 208 Ala. 244, 94 So. 92. 

The defense is therefore consistent with the allegations of the complaint, and 


is not available under the general issue nor subject to the third ground of the 
demurrer. 


Most of the argument is based apparently upon the fourth ground. 

But it does not seem to us to be well taken. If the position be sound, as 
argued, that, because allegations that the willful and intentional sinking of the 
ship at sea and that the loss of the cargo is the proximate result of such willful 
act, without an allegation that the loss of the cargo was itself willful, and 
without an allegation of a willful loss of the cargo, there would be no defense 
in this connection, we think that pleas 4 and 5, as last amended, do sufficiently 
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allege by express averment that the cargo, as well as the ship, was willfully 
lost or destroyed. Such pleas allege in substance that plaintiff, or his co-con- 


spirators, pursuant to agreement with him, did willfully sink or lose both the 
ship and her cargo at sea. 


But we do not think the argument of appellee in this respect is well founded, 
if it be conceded that the plea is as the assignment interprets it. As we will here- 
after show, the merit of the defense is the willful act of plaintiff in causing the 
liability which he seeks to enforce against his indemnitor. The destruction of 
the ship and cargo was by one act at sea. It might be conceived to be possible 
to make prior provision to salvage the cargo without loss, or to sink the ship at 
a time and place where the cargo could be saved, notwithstanding the loss of the 
ship. But we should pur upon averments a fair interpretation of their meaning. 
The proper implication from an averment that one intentionally at sea opened 
the valves for the inflow of water, and caused the ship to sink with its cargo, 
is that it was not only a willful destruction of the ship, but also that it was 
known and intended that thereby the cargo would be lost, entailing a liability on 
plaintiff to the owner of the cargo, for which he would seek to fasten liability 
on defendant on its insurance carrier thereof. 


We do not think that pleas 4 and 5, as last amended, are subject to the 
fourth ground of demurrer. 


The foregoing discussion is probably sufficiently expressive of our views on 
the questions presented by the demurrers to the named pleas, 4 and 5, as last 
amended. But the argument of counsel has taken a range which we think is 
outside the demurrer to the pleas, but which affects their merits, and that as 
the cause is to be reversed, we think, the merits of those pleas should be 
considered by us, as they have been argued, because on another trial the demurrer 
may be addressed more specifically to matters thus argued. 


[4] As a preface to the discussion of the points of insufficiency of these pleas 
argued by counsel for appellee, we observe that the pleas seek to invoke as a 
defense a principle which is well founded and fully supported, and is meritorious, 
if applicable and well pleaded. We state it as follows: There can be no valid 
insurance coverage which will protect or indemnify the insured or indemnitee 
against a loss which he may purposely and willfully create, or which may arise 
from his immoral, fraudulent, or felonious conduct. Such an express contract of 
issurance or indemnity is void as against public policy. Mut. Life Ins. Co. v. 
Lovejoy, 201 Ala. 337, 78 So. 299, L. R. A. 1918D, 860; Vandiver v. Pollak, 107 
Ala. 547, 19 So. 180, 54 Am. St. Rep. 118; Burt v. Union Cent. Life Ins. Co., 
187 U. S. 362, 23 S. Ct. 139, 47 L. Ed. 216; Ritter v. Mut. Life Ins. Co., 169 
U. S. 139, 153, 154, 18 S. Ct. 300, 42 L. Ed. 693; Bindell v. Kenton County, etc., 
Ins. Co., 128 Ky. 389, 108 S. W. 325, 17 L. R. A. (N. S.) 189, 129 Am St. Rep. 303. 

In Riggs v. Palmer, 115 N. Y. 506, 22 N. E. 188, 190, 5 L. R. A. 340, 12 
Am. St. Rep. 819, it was held that a beneficiary who murders the testator was 
denied a right to the property bequeathed to him, holding that “no one shall be 
permitted to profit by his own fraud, or to take advantage of his own wrong, or 
to found any claim upon his own iniquity, or to acquire property by his own 
crime.” 

[5] It is also well settled that though the coverage of such a contract 1s broad 
enough to embrace a liability so created, though not expressed, such liability is 
treated as excepted from its operation. Such a coverage could have no more effect 
than if it were expressed. Supreme C. of Knights of Golden Rule v. Ainsworth, 
71 Ala. 436, 46 Am. Rep. 332; Burt v. Union Cent. Life Ins. Co., supra. 

3ut appellee seeks to make available another principle which is to the effect, 
that though there cannot be such a coverage either by specific or general terms, 
the insurer can by an incontestable clause so contract as that it cannot take 
advantage of that defense in litigation with the insured or indemnitee. This is 
upon the theory that the insurer may contract against such a hazard of litigation., 
though it could not make such a contract of coverage. By a divided court such 
distinction was first announced in this state in Mutual Life Ins. Co. v. Lovejoy, 
supra, but later given effect in United Order of G. C. v. Overton, 203 Ala. 335, 
83 So. 59, 13 A. L. R. 672; Supreme Lodge, K. P. v. Overton, 203 Ala. 193, 92 
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So. 443, 16 A. L. R. 649; Lee v. So. Life & Health Ins. Co., 19 Ala. App. 535, 
98 So. 696. 

[6, 7] The complaint avers that the coverage was of all claims, demands, or 
other loss occasioned by loss or damage to goods, merchandise, etc., “which may 
arise from any cause whatsoever.” We concede that such terms are broad enough 
to embrace a liability which the insured shall purposely create. But such terms 
are in the nature of a coverage only, and as such it is not effective, as against 
such a liability. The pleas 4 and 5, as thus amended, allege that plaintiff’s claim 
here involved is for a liability and loss which he willfully created. Neither the 
pleas nor the complaint show that the contract contained an incontestable clause. 
It therefore becomes the duty of plaintiff to bring forward such a clause, if one 
exists. This should be done, of course, by replication. United Order of G. ¢. 


v. Overton, supra. But the pleas are good in this respect in the absence of such 
showing. 


[8] Another point which appellee argues is that such defense is in the nature 
of a rescission, and that defendant did not offer to restore any portion of the 
premium, nor to rescind in a reasonable time, nor did it interpose such defense 
within such time. Our view is that such contention mistakes the nature of those 
pleas. They do not question the contract, nor its validity, except to assert that a 
proper interpretation of it does not extend coverage to a liability which plaintiff 
willfully created. When so construed, the contract is not set at naught, but its 


application duly limited. Defendant is not therefore bound by the incidents of a 
recission. 


[9] But plea 6 merely asserts that the loss was “not occasioned by any peril 
or cause of loss insured against.” ‘The plea should set up the facts showing an 
exception from the general coverage as alleged in the complaint, otherwise it is 
no more than the general issue. The demurrer to that plea was properly sustained. 


Plea 7 claims damages for deceit and avers that the claim is in recoupment, 
upon the idea, was: assume, that in such a plea, different from set-off, defendant is 
not confined to a claim “not sounding in damages,” upon the authority of our 
cases defining the character of claims available by way of recoupment. Hatchett 
v. Gibson, 13 Ala. 587; Grisham v. Bodman, 111 Ala. 194, 20 So. 514: Brown vy. 
Patterson, 214 Ala. 351, 108 So. 16, 47 A. L. R. 1093; 37 Corpus Juris 435. 


[10] But it is always immaterial what the plea denominates its character, for 
that is determined by its substantive features. 


Neither a plea of set-off nor recoupment is now treated as inherently confess- 
ing plaintiff’s claim. Section 10180, Code. 

[11] Section 10179, Code, does not enlarge the class of claims which may be 
pleaded in recoupment. To support a plea in recoupment, the defendant must claim 
damages, either for the breach by plaintiff of the contract sued on, or of some 
duty which the law imposes by virtue of such contract. Standard Sanitary Mfg. 
Co. v. Benson Hardware Co. (Ala. Sup.) 143 So. 570; Craft v. Standard Acc. Ins. 
Co., 220 Ala. 6, 123 So. 271. 

The plea claims for the deceit of plaintiff in procuring money by false repre- 
sentations relating to an entirely different contract from that here involved. That 
transaction was an insurance policy on the ship, and was a different contract from 
the indemnity contract which is the foundation of the action in this case. True, 
they were related, but separate and distinct. 


[12] By the alleged fraud asserted in plea 7, plaintiff procured from defendant 
a sum of money in settlement of the claim of plaintiff against defendant on account 
of the loss of the ship owned by plaintiff, against the loss of which defendant had 
made a contract of insurance, separate and distinct from that sued on. Such settle- 
ment and payment to plaintiff was not the breach by plaintiff of the contract sued 
on, nor of a duty which the law imposes by virtue of such contract. It is not 
therefore matter in recoupment, but of set-off, and must be measured by the rules 
which apply to a set-off. 

The plea is in tort for damages caused by plaintiff’s fraud and deceit. It must 
be measured as a plea of set-off in the light of that fact. Therefore we are con- 
fronted with the question of whether such a plea is permissible under our statutes. 
Mutual demands not sounding in damages merely may be set-off, if subsisting at 
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the commencement of the suit, though the damages are unliquidated, and though 
the cause of action is in tort. Section 10172, Code. 

The only uncertainty of this feature of this plea, when so considered, is 
whether the damages which may be recovered sound in damages merely. This is 
so if they are not measurable accurately by a pecuniary standard. Section 10173, 
Code. When punitive damages may be recovered there is no standard by which 
they may be accurately measured, and therefore sound in damages merely. A 
claim in which such damages may be recovered is not proper matter of set-off. 
Roser v. Bunn, 66 Ala. 89. So that we look to the rule which fixes the measure of 
damages in actions of deceit for fraud. The rule is that ordinarily the measure of 
damages is compensatory for the loss occasioned by the fraud. Maxwell v. Sher- 
man, 172 Ala. 626, 55 So. 520; Foster v. Kennedy’s Adm’r, 38 Ala. 359, 81 Am. Dec. 
56; Tillis v. Smith Sons Lbr. Co., 188 Ala. 122, 139, 65 So. 1015; 27 Corpus Juris 
89. 

But, in tort actions, or trespass or case (and deceit is in case), punitive dam- 
ages may be recovered, if the facts justify their recovery. Norton v. Bumpus, 221 
Ala. 167, 127 So. 907; Sparks v. McCreary, 156 Ala. 382, 47 So. 332, 22 L. R. A. 
(N. S.) 1224; Rosser v. Bunn, 66 Ala. 89; 27 Corpus Juris 104; Standard Oil Co. 
y. Davis, 208 Ala. 565, 94 So. 754; Wilkinson v. Searcy, 76 Ala. 176; Brothers v. 
3rothers, 208 Ala. 258, 94 So. 175; Johnson v. Collier, 161 Ala. 204, 49 So. 761; 
Mitchell v. Gambill, 140 Ala. 316, 37 So. 290; Southern B. & L. Ass’n v. Bryant 
(Ala. Sup.) 144 So. 367. 

It is not necessary to claim punitive damages specially, for they are not special 
damages. It is not necessary to allege the matter of aggravation which justifies 
their recovery. Wilkinson v. Searcy, supra; Standard Oil Co. v. Davis, supra; 
Brothers v. Brothers, supra; Southern B. & L. Ass’n v. Dinsmore (Ala. Sup.) 144 
So. 21. 

The plea in this case alleges that plaintiff procured a definite sum from de- 
fendant, and seeks a recovery of the amount of that sum, and makes no other claim. 
But the rule is that the fact that only compensatory damages are claimed does not 
change the character of the claim in this respect, for it is measured by the rule that 
punitive damages are available in such a cause of action, and not by the circum- 
stance of whether they cannot be awarded by reason of the prayer. Walker v. 
McCoy, 34 Ala. 659; Nelms v. Hill, 85 Ala. 583, 5 So. 344. 

[13] Moreover, though the plea claims the amount of a definite sum said to 
have been obtained by fraud, the proof may show that a less sum was obtained, 
and justify a recovery of punitive damages in the amount of the difference. Plea 
7 is, in our opinion, one which is properly defined as sounding in damages merely, 
and not available as a set-off. The demurrer to it was properly sustained. 

We do not here mean to imply that defendant may not assert a claim for 
“money had and received” by way of set off, predicated upon the payment of 
money induced by fraud. Roney v. Commercial Union Fire Ins. Co. (Ala. 
Sup.) 143 So. 571. 


[14] The defendant offered to prove that plaintiff was indicted, tried, and 
convicted of the crime of conspiracy to defraud the carriers of insurance on his 
ship by the willful and corrupt destruction of the ship in violation of a federal 
statute. 


Such conviction was not pleaded in bar of the right to recover, and, if 
admissible, it is only so as a circumstance along with the other evidence to prove 
such facts as are set up in pleas 4 and 5, as amended. On the issues as tried, it 
was not admissible. No such defense was then in the case to justify any evidence 
to show that plaintiff willfully created his liability for which he sought indemnity. 
But we are invited to a discussion of the admissibility of such evidence, because 
that defense is held by us to be available and may be in the case on another trial. 
We are disposed to comply with the request. 

[15] At the outset we eliminate some questions not involved and as to which 
there seems to be no conflict of authority. The conviction of the criminal charge 
is held in this state not to be conclusive of the fact of which he was convicted 
when such fact is an issue in a civil case, in which the state or government 


securing the conviction is not a party. Sovereign Camp, W. O. W. v. Gunn, 224 
Ala. 444, 140 So. 410. 
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But such judgment of conviction is conclusive of the fact of a conviction, 
when in the civil action, the issue relates to the fact of the judgment and not 
to the existence of the facts for which he was convicted. Such is the case of 
Burt v. Union Central Life Ins. Co., supra. 


[16] It is also agreed that, if the defendant interposed a plea of guilty, on 
which his conviction was predicated, the judgment of conviction in connection with 
such plea is admissible in a civil action, for it is then in the nature of an admission 
of the facts. 31 A. L. R. 278, note; Ritter v. Griswold, 2 Ala. App. 618, 622, 56 
So. 860; 57 A. L. R. 506, note; 80 A. L. R. 1147, note. 


[17] We note too that a judgment of acquittal in a criminal case is held not 
to be admissible in favor of the defendant against another, when the issue arises 
in a civil case between them as to the commission of the crime by him. Carlisle 
v. Killebrew, 89 Ala. 329, 6 So. 756, 6 L. R. A. 617; Mobile Light & R. Co. y. 
Burch, 12 Ala. App. 421, 68 So. 509; 31 A. L. R. 270; Sellers v. Sellers, 212 Ala. 
290, 102 So. 442. 

Upon the question of the admissibility of the judgment of conviction against 
the defendant in it, as evidence of the commission by him of the crime charged, 
when it arises as an issue of fact in a civil case, most of the authorities have 
treated the judgment of conviction as inadmissible upon the same theory that the 
judgment of acquittal is not admissible in his favor, without noting a distinction 
in this respect, and also because such conviction is not an estoppel nor res 
adjudicata of the fact. But such distinction cannot be overlooked, when the 
judgment of conviction is offered merely as a circumstance tending to show his 
guilt, to be taken along with other proof tending to the same end. There is 
much confusion among the authorities on account of the failure to note such 
distinction. It is true that most of them assert that a judgment of acquittal or of 
conviction is not evidence in such cases. We note such authorities as follows: 
2 Freeman on Judgments (5th Ed.) §§ 653, 654, 655; 31 A. L. R. 261, note; 
57 A. L. R. 504, note; 80 A. L. R. 1145, note; 1 Greenleaf on Evidence, § 537; 
2 Black on Judgments, § 529; 15 R. C. L. §§ 476-479. 


On the other hand, the reasoning of some of the cases holding to the contrary 
of those authorities seems conclusive to us. We note particularly the case of 
Schindler v. Royal Ins. Co., 258 N. Y. 310, 179 N. E. 711, 80 A. L. R. 1142, 
decided in February of this year, holding that the “dissimilarity of object, pro- 
cedure, and degree * * * of proof in the two trials forbid that the criminal 
judgment should be held to be decisive of the facts on which it is based” (as 
we have held in our Gunn Case, supra), but further that: 

“While a judgment of acquittal is only a determination that guilt has not 
been established beyond a reasonable doubt, although a preponderance of evidence 
might point thereto, a valid judgment of conviction in a court of competent 
jurisdiction with all the safeguards thrown about a person accused of crime 
which enable him to make his defense, to examine witnesses and to testify in his 
own behalf, might be held free from collateral attack without exposing the law 
to the jibes and jests of the critics of our present system of administering 
justice. * * * 

“The rule in New York from an early day (Maybee v. Avery, 18 Johns. 
352) has relaxed the strict rule of complete exclusion. It permits * * * evidence 
of the facts involved. The same rule has been stated in England (Matter of 
Crippen’s Estate, L. R. [1911] Prob. 108, 115), where Evans, P., said: ‘In my 
opinion, where a convicted felon, or the personal representative of a convicted 
murderer who has been executed, brings any civil proceeding to establish claims, 
or to enforce rights, which result to the felon. or to the convicted testator from 
his own crime, the conviction is admissible in evidence, not merely as prooi of 
the conviction, but also as presumptive proof of the commission of the crime.’” 


This court has virtually adopted that theory in our recent case of Page v. 
Skinner, 220 Ala. 302, 125 So. 36. 


Upon such reasoning the Supreme Court of Virginia in the recent case of 
Eagle, Star & Br. Dom. Ins. Co. v. Heller, 149 Va. 82, 140 S. E. 314, 57 A. L. R. 


490, went the full length of holding that such conviction was not merely evidence 
of the commission of the crime when it was an issue in such civil case, but also 


* 
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that it is conclusive of it against the defendant so convicted. But the New York 
court refused to go to that extent, and so has this court. 

[18] We are committed to the doctrine of the admission of such evidence as 
a circumstance tending to show the commission of the crime (Page v. Skinner, 
supra), and reaffirm it as the most logical theory. Of course, if the conviction 
is suspended pending an appeal or motion for new trial, or for any other cause, 
it should have no relevancy and not be admissible. 

We do not think it is necessary to discuss any other questions in this case. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 
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ACCIDENT 


BECK v. ZURICH GENERAL ACCIDENT & LIABILITY INS. CO., 
LIMITED, OF ZURICH, SWITZERLAND. No. 4772. 
Circuit Court of Appeals, Seventh Circuit. Jan. 23, 1933. 
62 Federal Reporter (2d) 965. 
1. INSURANCE. 


To defeat recovery under policy insuring physician and surgeon against loss 
of use of arm, remaining use of arm must relate to occupation covered by policy. 
Policy was termed a special professional coverage, and insured 
physician and surgeon against dismemberment or complete and permanent 
loss of use of limb resulting from disease of physical parts or members, 
and provided that, for complete and permanent loss of use of his right 
arm or hand by disease, insurer would pay 75 per cent. of capital indemnity 
to insured. 


(For other cases, see Insurance, Dec. Dig. § 527.) 

2. INSURANCE. 
Court cannot enlarge terms of contract insuring against loss of use of limbs. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Burden of proof was on insured suing on physician’s accident policy for loss 
of use of hand to show that no actual practical use of hand as physician or sur- 
geon remained. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

4. INSURANCE. 

Evidence showed as matter of law that insured unable to use right hand for 
surgery, but, using it in practice of medicine, had not sustained complete and 
permanent loss of use of arm or hand within accident policy, although surgery 
before injury constituted 95 per cent. of his work. 

Evidence disclosed that, prior to the injury, surgery constituted 95 
per cent. of insured’s work, although there was no evidence that insurer 
knew it when policy insuring against loss of use of limb was written, and 
that, after injury, insured suffered from palsy in right arm, which pre- 
vented use of right arm and hand for surgery with knife, but did permit 
use of right arm and hand in using stethoscope, in act of percussion, in 
writing prescriptions, and in bimanual examinations for adhesions. “Surg- 
ery” is defined as the art or practice of healing by manual operation, and 
it is that branch of medical science which treats of mechanical or opera- 
tive measures for healing diseases, deformities, or injuries, and presup- 
poses knowledge and practice of medicine as applied to surgical cases. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from the District Court of the United States for the Northern Dis- 
trict of Illinois, Eastern Division; Charles E. Woodward, Judge. 

Action by Carl Beck against the Zurich General Accident & Liability Insur- 
ance Company, Limited, of Zurich, Switzerland. From a judgment for defend- 
ant, plaintiff appeals. 

Affirmed. 

Appellant instituted this suit upon an insurance policy issued to him by ap- 
pellee to recover the sum of $37,500 for the loss of use of right hand and arm, 
which was caused by a disease known as paralysis agitans or palsy. 

The questions are of such narrow scope that only a brief reference to the 
policy is necessary. It is termed on its face a “Special Professional Coverage,” 
and was in force at the times complained of. So far as pertinent to the instant 
case, the policy insured appellant, as a physician and surgeon, “against Dismem- 
berment or complete and permanent Loss of Use of Limb * * * resulting * — 
from (2) Disease of physical parts or members mentioned in Article 1 of this 
policy * * *.” Article 1 of the policy provides that, for the complete and per- 
manent loss of the use of a right arm or hand by disease, 75 per cent. of the 
capital indemnity will be paid to insured. The policy was issued on July 20, 
1927, in the capital sum of $50,000, and continued for a period of one year from 
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date of issue. On June 4, 1928, it was continued in force for an addi:ional year. 

The only information in the application relative to appellant’s business and 
occupation is contained in appellant’s answers to questions 4 and 5, as follows: 

“4. Member of firm or employed by? Beck & Orndoff (North Chicago Hos- 
pital). In what business? General Hospital. * * * 

“5. What is your occupation? Surgery & Physician. What are the duties 
of your occupation, fully described? Operating Surgeon.” 

It is not denied that at the time the policy was issued and up to the time of 
thé injury complained of appellant was eminent and efficient in his work and en- 
joyed a reputation which in extent was more than national. 

The evidence is uncontradicted that he practiced the profession of general 
surgery in Chicago from 1890 until the sickness in December, 1928, which caused 
his injury, and that in each of the years 1927 and 1928 he performed more than 
one hundred operations. 

There is nothing in the record which bears upon appellant’s past and present 
condition and occupation except his own testimony, and it is indeed commend- 
able for its frankness and fairness. In substance it is as follows: 

Prior to his injury his occupation was that of physician and surgeon, and 
surgery constituted 95 per cent. of his work. He practiced medicine only so 
far as it was connected with surgery. Following his sickness in December, 1928, 
he convalesced in January, 1929. His sickness resulted in paralysis agitans, or 
palsy, and since December, 1928, he has not been able to do operating of any kind 
with a knife. His right hand shakes continually, and there is a weakness and 
an occasional spasm in his right arm which lasts for a few seconds. The con- 
dition is now about the same as it was in January, 1929. It is permanent, and 
there is no possibility of using the hand or arm for ordinary purposes, such as 
tying a necktie, or shaving, or raising liquids to the lips. Sometimes he uses 
both hands in putting on his clothes and even in tying his necktie. He can pick 
up objects with the right hand and uses it when eating, except when partaking 
of liquids. He uses it in cutting meat, bread, and toast, but with great difficulty, 
and uses it when writing with pen or pencil, but not well. 

Appellant maintains an office and has seen patients continuously for consul- 
tation and diagnosis. In conferring with his patients he uses the usual methods 
of examination by stethoscope and other instruments of examination as far as 
he can. In using a stethoscope he places the tubes in his ears with both hands and 
applies the hearing end to patient’s body with his right hand. In testing by per- 
cussion he taps with the fingers of his right hand but it is difficult for him to 
do so. He writes prescriptions with his right hand and has done so every day, 
writing out the names of the medicines. Sometimes he can sign his name and 
sometimes he cannot, and as a rule he signs his initials. 

Whenever symptoms warrant he makes manual examinations. He makes 
bimanual examinations also, but does not sucoeed very well. He still has some 
sensation in his right hand. 

At the close of the evidence given on behalf of appellant the court directed 
a verdict for appellee, and entered judgment for costs against appellant. The 
errors relied upon are the action of the trial court in directing a verdict and rul- 
ings in the rejection of evidence. 

John M. Tuohy and David J. Greenberg, both of Chicago, Ill. (Ryan, Con- 
don & Livingston, of Chicago, IIl., of counsel), for appellant. 

Ralph F. Potter, of Chicago, Ill. (Cassels, Potter & Bentley, of Chicago, 
Ill., of counsel), for appellee. 

Before Evans and Sparks, Circuit Judges, and Wilkerson, District Judge. 

Sparks, Circuit Judge (after stating the facts as above). 


The first question presented by this appeal is whether there was material evi- 
dence presented which tended to show that appellant, with reference to the busi- 
ness and occupation for which he was insured, sustained a complete and perman- 
ent loss of use of his right hand or arm as a result of disease, within the 
purview of the policy. If there was such evidence the case should have been 
submitted to the jury, otherwise the directed verdict was proper. 


It is contended by appellant that the policy primarily was intended to and 
did insure him as an operating surgeon, and that as a practitioner of medicine 
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he was engaged as such only as an incident to his profession of operative surgery, 
and that his right to recover for the loss of use of his right hand and arm as 
an operative surgeon is not defeated by the fact that he is yet able in some de- 
gree to use his hand and arm in the practice of medicine in the manner in which 
he had engaged in the practice of medicine prior to his illness. He further 
contends that the use of his arm and hand is completely and permanently lost 
for all practical purposes in pursuing the occupation or occupations for which he 
was insured. 

Counsel agree that in an accident insurance policy such as the one in suit, 
which provides for indemnity for the complete and permanent loss of the use 
of a hand or arm, a liability arises where the use is lost for all practical purposes; 
in other words, where the arm and hand remain they must be of some actual prac- 
tical use to the assured in order to defeat insurer’s liability. Pan-American Life 
Insurance Co. y. Terrell (C. C. A.) 29 F.(2d) 460; Murray v. Aétna Life In- 
surance Co. (D. C.) 243 F. 285; Grand Lodge Brotherhood of Locomotive Fire- 
men v. Orrell, 206 Ill. 208, 69 N. E. 68. 


[1] We think it is clear under the terms of this policy, which is classified by 
appellee as a “Special Professional Coverage,” that liability will not be defeated 
by every remaining actual practical use, but, in order to defeat liability on that 
ground, such remaining use must relate to the occupation covered by the policy. 

[2-4] There seems to be no serious controversy between the parties as to the 
law in this respect, and the issue is whether or not there remains to appellant 
some actual practical use of his arm and hand in the pursuit of the occupations 
covered by the policy. ; 

We think this question must be answered in the affirmative. This conclusion 


is based upon appellant’s testimony, which is the only evidence introduced on 
that subject. 


The policy insures appellant as a physician and surgeon, and there is no am- 
biguity in this respect. Appellant testified that at the time of his injury 95 per 
cent. of his work was surgery. That fact may have existed at the time the policy 
was issued, but, if so, it forms no part of the contract, nor is there evidence that 
appellee knew it when the contract was made. 

Surgery is commonly defined as the art or practice of healing by manual 
operation. It is that branch of medical science which treats of mechanical or 
operative measures for healing diseases, deformities, or injuries. It obviously 
presupposes a knowledge and practice of medicine as applied to surgical cases. 
It is fair to say from the evidence that it also contemplates examination, manual 
and otherwise, diagnosis, and preliminary and subsequent treatment. We assume 
that examinations, diagnosis, and treatment in the strict sense are to be con- 
sidered as the practice of medicine incident to surgery, and not as surgery itself; 
but, be that as it may, all of these things were done by appellant in connection 
with his operative surgery at the time the policy was issued, and they, together 
with operative surgery, were unquestionably covered by the policy. 

Appellant’s testimony disclosses that he is now, and has been since his sick- 
ness, doing everything in the practice of his profession that he did before his 
sickness with the exception of using the knife in the operations, and in doing 
those things he uses his right hand and arm—not perhaps as well or with as 
much ease as he formerly did, but certainly in such manner and extent as to con- 
stitute some actual practical use of his right arm and hand in the pursuit of his 
profession. The use of a stethoscope and other instruments of examination, the 
act of percussion, the writing of prescriptions, the bimanual examination for 
adhesions as a result of abdominal operations, and for other purposes, are all 
matters in which the right hand and arm perform some actual practical func- 
tion, and appellant testified that he does these things, although not with ease. As 
to whether appellant is able to administer surgicial aid in cases where the knife 
is not used, such as the reduction of fractures, the record is silent. If he is able 
to do such things by the use of his right hand and arm; that, it seems to us, 
would be some actual practical use of his right arm in the pursuit of his profes- 
sion as an operative surgeon; and it would defeat liability on the policy. 

There is no doubt that appellant has sustained a very great and serious loss 
in the use of his right arm and hand, and it is permanent. He has been deprived 
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of that use which no doubt was dearer to him than any other part of his work; 
but that fact of itself is not determinative of his right to recover in this action. 
This is not a suit for damages, but it is one to enforce a contract right, and we 
cannot enlarge the terms of the contract. The burden of proof was upon appel- 
lant to show that no actual practical use of his hand and arm as a physician or 
surgeon remained, and in this he has failed. 

Appellant insists, however, that the question now under discussion is one of 
fact, and should have been submitted to the jury. This would be true if the evi- 
dence were conflicting,.or if there were some substantial evidence in the record 
upon which a verdict for appellant could be sustained. We think the evidence is 
not conflicting, and if the jury had returned a verdict for appellant there is no 
evidence in the record, substantial or otherwise, to support it. We think there 
was no error in directing a verdict for appellee. 

[5] The alleged errors concerning the exclusion of evidence pertain to oral 
statements of, and printed advertisements by, the agent of appellee. They relate 
to the agent’s construction of the words “Special Professional Coverage,” which 
appear in the policy. They were properly admissible only in case the terms used 
in the policy were ambiguous in their meaning. We think there is no ambiguity 
in the terms used, and that the agent’s interpretation is not inconsistent with the 
one we have adopted. 

Judgment affirmed. 


ORDER OF UNITED COMMERCIAL TRAVELERS OF 
AMERICA v. TRIPP. No. 700. 
Circuit Court of Appeals, Tenth Circuit. Jan. 14, 1933. 
63 Federal Reporter (2d) 37. 
1. INSURANCE. 


Accident insurance certificate excluding liability for death resulting from 
violation of “any law” dield not to cover death resulting from violation of auto- 
mobile speed ordinance or statute prohibiting driving while intoxicated (Rev. 
St. Kan. 1923, 21—2160). 

(For other cases, see Insurance, Dec. Dig. § 787.) 

2. INSURANCE. 

Under accident insurance certificate, exclusion of liability for death resulting 
from accident to insured under influence of intoxicating liquor held to refer to 
insured’s condition, not cause of accident. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

6. INSURANCE. 

In action on accident insurance certificate, bell boy’s testimony that, when 
he carried cracked ice to hotel room, insured and companion were pouring liquid 
smelling and looking like alcohol into glasses and asked witness to have drink 
held admissible on question whether insured was intoxicated when subsequently 
driving automobile. 


(For other cases, see Insurance, Dec. Dig. § 818[4].) 

7. INSURANCE. : ’ 

In action on accident insurance certificate, bell boy’s testimony that on 
witness’ second trip to hotel room insured and companion, who had previously 
asked witness to have drink, were louder than before in conversation, and that 
insured was swearing loudly in lobby with ladies present, jheld admissible on 
question whether insured was intoxicated when subsequently driving automobile. 

(For other cases, see Insurance, Dec. Dig. § 818[4].) 

8. INSURANCE. 

In action on accident insurance certificate, testimony that when insured 
started to drive he had trouble in getting car away from curb and “zigzagged so” 
held admissible on question whether insured was intoxicated. 

(For other cases, see Insurance, Dec. Dig. § 818[4].) 

9. INSURANCE. 


In action on accident insurance certificate, testimony as to bottle on person 
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of insured or companion at time of accident held admissible as circumstance 
attending accident. i 
Certificate excluded from coverage death resulting from accident to 
insured who was in any degree under influence of intoxicating liquors. 
(For other cases, see Insurance, Dec. Dig. § 818[4].) 
10. INSURANCE. 

In action on accident insurance certificate, defense being intoxication, proof 
of any circumstances tending to show insured intoxicated at time of accident 
was admissible, without limiting inquiry to precise moment of accident. 

(For other cases, see Insurance, Dec. Dig. § 818[4].) 

Appeal from the District Court of the United State for the District of 
Colorado; J. Foster Symes, Judge. 

Action by Helen Virginia Tripp against the order of the United Commercial 
Travelers of America. From a judgment in favor of plaintiff, defendant appeals. 

Reversed and remanded for a new trial. 

Benjamin Griffith, of Denver, Colo. (Archibald A. Lee, of Denver, Colo., and 
E. W. Dillon, of Columbus, Ohio, on the brief), for appellant. 

Cecil M. Draper, of Denver, Colo. (F. Randall Olmstead, of Denver, Colo., 
on the brief), for appellee. 

Before Lewis and McDermott, Circuit Judges, and Pollock, District Judge. 

McDermott, Circuit Judge. 


{1, 2] Appellant issued an insurance certificate to Philip Tripp, the husband 
of appellee, by the terms of which it agreed to pay to appellee $6,300 in event 
of the accidental death of her husband. Tripp was killed in an automobile acci- 
dent; appellant declined to pay, and this action followed. The defense is founded 
upon a section of the constitution and by-laws of the order, incorporated in the 
insurance certificate by reference, which provides that the order shall not be 
liable for any “death, disability or loss of time resulting from violation of any 
law * * * nor resulting from an accident to a member who is in any degree 
under the influence or in consequence of having been under the influence of in- 
toxicating liquor, alcohol or narcotics.’ The answered alleged: (1) That the in- 
sured was killed as a result of driving an automobile when under the influence of 
liquor, in violation of section 21—2160, Rev. Stat Kansas 1923; (2) and as a result 
of driving in excess of 25 miles per hour in violation of Ordinance No. 10—376 of 
the city of Wichita; and (3) that he was under the influence of liquor at the 
time of the accident. The jury found for appellee, and this appeal brings up 
for review the correctness of rulings on the admission of testimony, the fairness 
of certain comment on the testimony, and the failure of the trial court to direct 
a verdict. 


The accident occurred about 5 o’clock in the afternoon on a well-traveled 
street in Wichita. It is conceded that insured and Zimmerman, his companion, 
were drinking alcohol about noon, and that the car ran amuck at the moment 
of the accident. The other circumstances are in, dispute. Two reputable and 
disinterested witnesses testified that the insured turned a corner at from 35 
to 50 miles an hour, struck a car going in the same direction, careened down the 
street and struck another car, then onto the curb and into a tree, bounced back 
into the street, then back onto the curb and into another tree. Zimmerman, tes- 
tifying for appellee, denied that they turned the corner at all; he testified while 
driving straight north, at a moderate and lawful speed, they undertook to pass 
the first car on a wet pavement, cut in too close, and weer thrown by the impact 
over the curb. 

The certificate sued on does not cover death “resulting from” a violation of 
the ordinance or statute. Nor can there be a recovery if an accident occurs to 
a member who is at the time under the influence of liquor in any degree; the 
latter clause deals with the condition of the member, and not the cause of the 
accident. Order of United Commercial Travelers of America v. Greer (C. C. A. 
10) 43 F.(2d) 499. Whether the insured was intoxicated at the time of the 
accident was the important question at the trial. Error is assigned because the 
trial court excluded competent and material evidence bearing on that issue. 

[3-5] One of appellant’s principal witnesses on this pivotal point was a bell 
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boy, 30 years of age, at a hotel in Wichita. His testimony was adduced by dep- 
osition, taken by a stipulation of the parties which provided that: “Said dep- 
ositions might be read in evidence by either party, subject only to objection as 
to the competency, materiality or relevancy of the testimony set forth therein.” 
Both sides appeared, and the inquiry of the witness was by oral interrogatories. 
At the trial, counsel for appellee interposed many objections to the form of the 
questions or to the answers; that they were leading, called for conclusions, or 
that the answers were unresponsive. Many of these objections were sustained, 
and thereby much relevant evidence excluded. In this there was error. The 
parties stipulated that objections to competency, relevancy, and materiality only 
should be made at the trial. The trial court’s attention apparently was not called 
to the stipulation until after many of the rulings were made; but counsel who 
made the unwarranted objections knew of it. But aside from the stipulation, 
the better rule is that where depositions are taken on oral interrogatories, with 
both parties represented, objections that go to the form of the question or the 
answer must be made while the deposition is being taken. A deposition is taken 
in furtherance of the object of the trial, to elicit the material facts bearing upon 
the issues; if a question or answer is objectionable only in form, the objection 
must be interposed while the opportunity exists to correct it; counsel may not lie 
in wait and exclude material evidence by an objection to form made at the trial, 
when it is too late to remedy the defect. In the absence of an applicable state 
statute, the decisions of the United States courts are controlling. De Soto Mo- 
tor Corporation v. Stewart (C. C. A. 10) 62 F.(2d) 914. In York Mfg. Com- 
pany v. Illionois Central Railroad Co., 3 Wall. 107, 113, 18 L. Ed. 170, Mr. Jus- 
tice Field said: “The deposition was taken upon a commission, and in such cases 
the general rule is, that all objections of a formal character, and such as might 
have been obviatd if urged on the examination of the witness, must be raised 
at such examination, or upon motion to suppress the deposition. The rule may 
be different in some State courts; but this rule is more likely than any other 
to prevent surprise and secure the ends of justice.” 

In Howard v. Stillwell & Bierce Mfg. Co., 139 U. S. 199, 205, 11 S. Ct. 500, 
502, 35 L. Ed. 147, the court dealt with objections to the form of a deposition 
and the manner of taking it, as follows: “It is the settled rule of this court that 
the failure of a party to note objections to depositions of the kind in question, 
when they are taken, or to present them by a motion to suppress, or by some 
other notice before the trial is begun, will be held to be a waiver of the objec- 
tions. Whilst the law requires due diligence in both parties, it will not permit 
one of them to be entrapped by the acquiescence of the opposite party in an in- 
formality which he springs during the progress of the trial, when it is not pos- 
sible to retake the deposition.” 

Dean Wigmore states the rule, fortified by the citation of cases from many 
jurisdictions, as follows: “Objections to the procedure of taking and the form 
of the document must be made before trial; so also objections to the manner of 
the interrogatories, for example, as improperly leading the deponent, or to the 
manner of the answers, as being insufficient or irresponsive. On the other hand, 
objections to the materiality or relevancy of particular facts need not be made 
until the trial. The disqualification of a witness is sometimes removable by the 
party, sometimes not; and hence some Courts are found insisting on the objec- 
tion before trial, others not; the truth is that it must depend on the nature of 
the disqualification. So, too, of the auxiliary rules, such as the production of a 
documentary original, or its authentication; in so far as these objections may 
be curable, in the interval before trial, they should be made before trial.” Wig- 
more on Evidence (2d Ed.) vol. I, p. 177. 


See, to the same general effect, Shutte v. Thompson, 15 Wall. 151, 161, 21 
L. Ed. 123; Doane vy. Glenn, 21 Wall. 33, 35, 22 L. Ed. 476; Beatty Brokerage Co. 
v. Gulf, C. & S. F. R. Co. (C. C. A. 5) 17 F. (2d) 480. 

Circumstances may arise that require a relaxation of the rule, but none such 
is present here. When counsel for appellee, present when the deposition was 
taken, failed to object to the form of question or answer at the time, such ob- 
jection must be treated as waived. 

[6-11] Other evidence was excluded as immaterial which we think should 
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have been admitted. The bell boy testified that when he carried cracked ice to 
the room, Tripp and Zimmerman were pouring something that smelled and 
looked like alcohol into glasses. They asked him to have a drink; this was 
stricken as immaterial. It has some probative force as to the beverage in the 
bottle; the reasonable inference is they were offering him a drink of liquor, and 
not medicine. On a second trip to the room, the bell boy’s answer that they were 
“a little loud—louder than before, in their conversation” was stricken. Also the 
fact that Tripp was swearing loudly in the lobby with ladies present, was ex- 
cluded. This is not an unusual symptom of increasing intoxication, and should 
have been admitted. The testimony that when Tripp started to drive away from 
the hotel, he had some trouble in getting his car away from the curb, and “zig- 
zagged so,” was stricken as not responsive. Inquiry as to a bottle on the person 
of Tripp or Zimmerman at the time of the accident was excluded; it was one 
of the circumstances that: attended the accident, and was admissible. Without 
attempt at detailing all of the excluded evidence, it will suffice to say that proof of 
any circumstance tending to show that Tripp was intoxicated at the time of the 
accident was admissible; and the inquiry should not be limited to the precise 
moment of the accident, for it is a matter of common knowledge that it takes 
some time for intoxication to wax and wane. 

[12-15] Error is assigned because the trial court excluded the records of the 
police court of Wichita disclosing that Zimmerman was charged with drunkenness 
on the day of the accident and subsequently paid a fine therefor. The court 
properly excluded evidence that Zimmerman was charged with drunkenness. 
Coulston v. United States (C. C. A. 10) 51 F.(2d) 178. When Zimmerman took 
the stand he denied categorically that either he or Tripp was drunk at the time 
of the accident. On cross-examination it was proper to ask him if he had not 
stated, outside of court, that he was drunk on that occasion. If he denies making 
such statements, proof thereof is admissible, because the question is not as to 
collateral matters. Zimmerman’s condition bore directly upon his ability accuratel, 
to observe the happenings to which he testified, and also upon his statement that 
neither he nor Tripp had had a drink since noon. That such a statement was 
made to the police judge, or took the form of a plea of guilty, does not render 
it inadmissible; but it is Zimmerman’s statement or admission. and not the charge 
against him or the record of the outcome of the trial, that is admissible. We 
do not find that the court excluded any offer of evidence as to any such statement 
or admission. 

[16-18] Error is also assigned on account of the drasti¢ comment of the 
court as to the testimony of the bell boy, who testified by deposition. He testified 
that on his first trip to the room he saw a quart bottle; he then testified to a 
second trip, and was asked: “Did you see this quart bottle when you were up 
there the second time?” ‘The answer was, “No, sir. I saw a pint bottle that 
time; the same one I saw about five o’clock—later.” Whereupon the court said: 
“It is very evident that this bell boy was prejudiced, and trying to state a lot 
of things without any reason, all being stricken. He is not an impartial witness.” 
In his charge to the jury, the court said: “The evidence of the bell boy in my 
opinion should be considered rather carefully before it is believed. He was very 
anxious to tell a story, and made some statements which apparently he could 
not have had the means of knowing what he was talking about. He was very 
positive there was alcohol in the bottle but that is based manifestly upon the 
mere fact he saw this bottle. He did not bring it to the room, did not handle it, 
did not taste it, yet it may be that he was able to tell it was alcohol; I don't 
know. That is for you gentlement to say.” 

The right fairly to analyze the evidence of both sides, and to assist the jury 
by fair comment, is an inseparable and valuable attribute of trial by jury. If 
there is reason therefor, the trial court may point out to the jury the bias or 
prejudice of a witness, although ordinarily the jury are quite apt to detect, 
without assistance, bias which colors testimony. In this case, the testimony was 
by deposition; we see no evidence of prejudice in the answers of the witness. 
Munro v. Smith (C. C. A. 1) 259 F. 1; Nashua Mfg. Co. v. Berenzweig (C. C. 
A. 7) 39 F.(2d) 896. It is a most natural thing, in court and out, to anticipate 
the next question. The ordinary person, when asked if he was in town Wednes- 
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day, will answer, “No, on.Tuesday.” This human tendency to get ahead of the 
examiner will not support the strictures on this testimony. The comment in 
the charge overlooked the fact that the witness testified that he smelled the alcohol 
in a closed room; that his senses did not deceive him was shown when Zimmer- 
mann admitted that he and Tripp were drinking alcohol when the young man 
was in the room. His whole testimony is corroborated in part by Zimmermann, 
and in part by the witnesses who testify to a car driven at breakneck speed 
around corners, crashing into cars and trees and curbstones. There being nothing 
upon which to base the criticism of the witness, the comment crossed the border 
line of fairness. Minner v. United States (C. C. A. 10) 57 F.(2d) 506; Leslie 
v. United States (C. C. A. 10) 43 F.(2d) 288; Lewis v. United States (C. C. A. 
8) 8 F.(2d) 849; Beaumont v. Beaumont (C. C. A. 3) 152 F. 55; Starr v. 
United States, 153 U. S. 614, 14 S. Ct. 919, 38 L. Ed. 841. 

[19] Error is assigned becaused the court denied appellant’s motion for an 
instructed verdict. While the greater weight of the evidence supports the con- 
clusion that Tripp was intoxicated at the time of the accident, there is nothing 
inherently improbable in Zimmerman’s version of the affair. There is, however, 
no necessity for ruling upon the point, since we are without power to do more 
than grant a new trial, Slocum v. New York Life Ins. Co., 228 U. S. 364, 33 
S. Ct. 523, 57 L. Ed. 879, Ann. Cas. 1914D, 1029, and the ev idence upon the new 
trial may be different, or a different verdict be returned. 


The judgment will be reversed and remanded for a new trial. 
Reversed. 


HARRIS v. MARYLAND CASUALTY CO. No. 6445. 
District. Court, W. D. Pennsylvania. Oct. 21, 1931. 
2 Federal Supplement 188. 
1. INSURANCE. 


Insured’s death from sunstroke while playing golf held within accident policy. 
(For other cases, see Insurance, Dec. Dig. § 455.) 
2. INSURANCE. 

Insurer demanding autopsy and denying liability because of beneficiary’s 
refusal to permit it waived requirement of affirmative proof of insured’s acci- 
dental death. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

3. INSURANCE. 

Beneficiary’s refusal to permit autopsy after insured’s burial held not to work 
forfeiture of accident policy. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

5. INSURANCE. 

Beneficiary of accident policy, limiting liability for insured’s death from 
sunstroke to “principal sum originally named herein,” held not entitled to ac- 
cumulative indorsements and payments for subsequent policy years. 

(For other cases, see Insurance, Dec. Dig. § 530.) 


At law: Action by I. Russell Harris against the Maryland Casualty Com- 
pany. Verdict for plaintiff. On defendant’s motion for a new trial and plain- 
tiff’s motion to amend the verdict. 

Motions denied. 

Burtt Harris, of Pittsburgh, Pa., for plaintiff. 

Rose & Ejichenauer, of Pittsburgh, Pa., for defendant. 

ScHOONMAKER, District Judge. 

This is an action on an accident insurance policy wherein the beneficiary 
seeks to recover the amount payable on the death of the insured, alleged to have 
been caused by sunstroke. The trial resulted in a verdict for the plaintiff for 
the face of the policy. 

The defendant has moved for a new trial, urging: (1) That the death from 
sunstroke suffered while the insured was playing golf—thus voluntarily sub- 
jecting himself to the heat of the sun—was not a death caused by external, 
violent, and accidental means within the terms of the policy; (2) that the court 
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erred in holding that the affirmative proof of death called for by the policy was 
waived by the conduct of the defendant; (3) that the court erred in holding 
that the refusal of the beneficiary to permit an autopsy did not void the policy. 

[1] The first question was before the court on affidavit of defendant arising 
questions of law, and we filed an opinion herein on March 12, 1931, holding that 
a sunstroke suffered while insured was playing golf was within the terms of the 
policy. We still adhere to that opinion and beyond that, need add nothing on 
this branch of the case. 

[2] As to the second question, namely, the failure to give affirmative proof 
of death within two months, we find that the policy contains this provision: 
“This policy is issued to and accepted by the insured subject to the following 
provisions and agreements: * * * Written notice as early as may be reasonably 
possible must be given the company at Baltimore, Maryland, of any accident 
and injury for which a claim is to be made with full particulars thereof, and 
full name and address of the insured. Affirmative proof of death by external, 


violent, and accidental means * * * must also be furnished to the company within 
two months from the time of death.” 


In the instant case, the insured died June 5, 1930, and was buried on June 
7, 1930. On July 1, 1930, the beneficiary gave written notice to the defendant, 
by registered mail, of the fact of the death of the insured. On July 7, 1930, the 
defendant, through its agent, A. W. Cox, demanded an autopsy on the body of 
the insured. This request was refused. On August 26, 1930, the defendant, 
among other causes, denied its liability on account of this refusal to permit an 
autopsy. The technical requirement of the policy that affirmative proof of death 
by external, violent and accidental means should be furnished to the company 
within two months from time of death, would be fatal to plaintiff’s right of 
recovery unless the defendant waived that requirement. We are of the opinion 
that the demand of the defendant for an autopsy was a waiver of this affirmative 
proof called for by the terms of the policy, because, in our opinion, it was neces- 
sarily implied from this requirement that the company considered itself bound, 
in case an accident had occurred from which death approximately followed, in- 
dependently of all other causes. Such was the precise ruling in the case of the 
Supreme Court of Tennessee in the case of Fisher v. Travelers’ Insurance Com- 
pany, 124 Tenn. 450, 138 S. W. 316, 331, Ann. Cas. 1912D, 1246. In addition to 
that, we believe that the refusal of the company to recognize its liability under 
the policy by reason of the failure of the beneficiary to permit an autopsy waived 
this requirement. It would be perfectly idle to submit affirmative proofs of loss 
where the defendant company already had acted upon the policy, first, in the 
taking of affirmative steps to secure an autopsy; and, second, by declining the 
liability because an autopsy had not been permitted. The Supreme Court of 
Pennsylvania has made it very plain in a recent case that an insurance company 
may waive a technical proof of loss. Fedas v. Insurance Co. of Pennsylvania, 
300 Pa. 555. 151 A. 285. The same ruling followed in the case of Royal Insurance 
Company v. Martin, 192 U. S. 149, 162, 24 S. Ct. 247, 48 L. Ed. 385; Knickerbocker 
Life Insurance Company v. Pendleton, 112 U. S. 696, 710, 5 S. Ct. 314, 28 L. Ed. 
866: Iowa Life Insurance Company v. Lewis, 187 U. S. 335, 355, 23 S. Ct. 126, 
47 L.. Ed. 204. 

[3] We now come to the third question: Did the refusal of the beneficiary 
to permit the autopsy, under the circumstances of this case, work a forfeiture 
of the policy? 

The provisions of the policy with reference to the autopsy are as follows: 

“This policy is issued to and accepted by the insured subject to the following 
provisions and agreements: * * * 

“Any medical advisor of the company shall be allowed to examine the 
person or body of the insured as often as he may require in respect to the 
alleged injury or cause of death; and also have the right and opportunity to 
make an autopsy in case of death. In case of an autopsy the company shall have 
due notice and opportunity for its medical examiner to be present and partici- 
pate therein.” 

We are of the opinion that under this language, the right to make a post 
mortem in case of death must be demanded prior to the burial. In the instant 
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case, the insured was buried on the 7th day of June, 1930. Demand for an 
autopsy was made on the 7th day of July, 1930. If the insurance company desired 
to have the privilege of examining the body of the insured for the purpose of an 
autopsy, that right should have been so reserved in the expressed language of 
the policy. In the absence of such provisions, the courts have held that the 
demand for an autopsy must be made before the burial. American National 
Insurance Company v. Nuckols (Tex. Civ. App.) 187 S. W. 497, 499; A&tna Life 
Insurance Company v. Robinson (Tex. Civ. App.) 262 S. W. 118, 121; Ewing v. 
Commercial Travelers’ Mutual Accident Association, 55 App. Div. 241, 66 N. Y. 
S. 1056, affirmed 170 N. Y. 590, 63 N. E. 1116. 

We, therefore, conclude that no error was committed by the court in the 
trial of this case, and shall deny the defendant’s motion for a new trial. 

[4, 5] On plaintiff's motion to amend the verdict, the plaintiff in this case 
has moved to amend the verdict to increase the amount of recovery to include 
accumulative endorsements and payments fixed by the policy for subsequent 
policy years beginning with the sixth year. This matter we ruled at the trial, 
and do not believe we have the right now to amend the verdict. If we were 
in error, the matter could only be corrected, as we view it, by a motion for a 
new trial. As we interpret the language of the policy, payments in case of sun- 
stroke were limited to the principal sum originally named in the policy. This 
sum was $5,000. The provision of the policy covering this payment is as follows: 
“If sunstroke * * * caused by external, violent and accidental means * * * shall 
result in the death of the insured within ninety days from the date of the acci- 
dent or accidental exposure, independently of all other causes, the company will 
pay the beneficiary hereinafter named the principal sum originally named here- 
In. 

A motion for the amendment of the verdict will therefore be denied. 

Per Curiam. 

Now, October 21, 1931, the defendant’s motion for a new trial is denied; and 
the plaintiff's motion to amend the verdict in this case is denied. 


MASSACHUSETTS PROTECTIVE ASS’N OF WORCESTER, MASS. v. 


ODEN. No. 4—2816. 
Supreme Court of Arkansas. Jan. 23, 1933. 
Rehearing Denied Feb. 13, 1933. 
56 Southwestern Reporter (2d) 425. 
1. INSURANCE. 

That insured who was totally disabled under advice of physicians, took fre- 
quent short automobile rides and train trip to seashore, followed by automobile 
trip, held not as matter of law to preclude recovery on accident policy awarding 
recovery only if “necessarily confined within the house.” 

The evidence showed that insured under the advice of his physicians 
took frequent short automobile rides in favorable weather for fresh air 
and sunshine, that under the same advice he took a train trip to the sea- 
shore at Corpus Christi, Tex., for a change of climate and for the salt air, 
and that he made an automobile trip to Monticello, Ark., to spend Thanks- 
giving with relatives and friends. 

(For other cases, see Insurance, Dec. Dig. § 525.) 


[Ed. Note—For other definitions of “Necessarily Confined to House,” 

see Words and Phrases.] 
2. INSURANCE. 

Policy held governed by law of state where insured resided, where application 
was charged at insurer’s home office by increasing rates, and policy, based upon 
increased rates, was sent local agent for delivery to insured. 

Law of state of insured’s residence, and not law of state in which 
insurer’s home office was located, governed construction of accident policy, 
since the policy was issued based upon increased rates and had to be 
accepted by insured and additional premium had to be paid by him before 
any binding contract was made. 


(For other cases, see Insurance, Dec. Dig. § 147[2].) 





1314 The Insurance Law Journal, Vol. 80 [June, 1933 


Appeal from Circuit Court, Sebastian County, Ft. Smith District; J. Sam 
Wood, Judge. 

Action by Elza Oden against the Massachusetts Protective Association of 
Worcester, Mass. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Frank L. Harrington, of Worcester, Mass., and Cravens & Cravens, of Ft. 
Smith, for appellant. 

Hill, Fitzhugh & Brizzolara, of Ft. Smith, for appellee. 

McHaney, J. 

In June, 1922, appellant issued to appellee its policy of accident and health 
insurance by which it agreed to pay him $50 per week for total disability caused 
by sickness for a total period of 60 weeks. The application for the policy was 
taken in Ft. Smith and forwarded to appellant at its home office in Massachusetts, 
where the policy was promptly issued. The application provided for a quarterly 
premium of $43.25 until he was 50 years of age, and thereafter a quarterly 
premium of $45. This application was changed at the home office to show a 
quarterly premium up to 50 years of age of $46.25 and thereafter of $53.75, and 
the policy as issued contained or called for these amended amounts as quarterly 
premiums, and attached to the policy was a letter calling appellee’s attention to 
such changes. The policy with letter attached was forwarded by appellant to its 
agent in Ft. Smith for delivery to appellee. ‘It was accepted by him, and the 
premium was paid according to such changed amounts, and has been continuously 
paid since that time. Also attached to the policy is what is called a “Continuous 
Disability Rider,” which reads as follows: “If total disability resulting from 
disease and arising thereunder prior to the insured’s sixtieth birthday continued 
beyond the sixty weeks described in clause 1 of the attached policy, the weekly 
indemnity provided for by clause A of said policy shall continue to be payable 
to the insured so long as he thereafter lives and is continuously totally disabled 
and necessarily confined within the house under the care of licensed physician. 
In all other respects the terms, provisions and conditions of said policy remain the 
same.” 

More than sixty weeks prior to August 1, 1931, appellee became totally 
disabled, being afflicted with heart trouble known as myocarditis, for which 
appellant paid to him $50 per week for sixty weeks which expired August 1, 
1931, and thereafter it refused to pay under said “Continuous Disability Rider,” 
although demanded so to do, because it claims appellee was not “necessarily con- 
fined within the house,” as provided in or within the meaning of said rider. 
Suit was thereafter brought to collect the accumulated benefits which had accrued 
under said policy, which resulted in a verdict and judgment in appellee’s favor 
with penalty and attorney’s fees. 


[1] For a reversal, appellant first insists that the evidence is insufficient to 
entitle appellee to recover. It admits that he is totally disabled, was so during 
the sixty weeks for which it paid up to August 1, 1931, and still is. But it says, 
in order for him to be entitled to recover under said rider for continuous dis- 
ability, he must not only be totally disabled, but must be confined within the 
house as a necessary result of his sickness. In other words, it is contended that 
he was not “necessarily confined within the house.” This contention is based 
on the fact that appellee, under the advice of his physicians, took frequent short 
automobile rides, in favorable weather, for fresh air and sunshine, that he also 
under the same advice took a train trip to the seashore at Corpus Christi, Tex., 
for a change of climate and for the salt air, and that he made an automobile trip 
to Monticello, Ark., to spend Thanksgiving with relatives and friends. This 
evidence of course shows that he was not confined within the four walls of his 
house for every minute of the day. But does it show such a break in confine- 
ment as to preclude a recovery as a matter of law? We do not think so, and we 
think the case is ruled on this point by the previous decisions of this court in 
Great Eastern Casualty Co. v. Robins, 111 Ark. 607, 164 S. W. 750 and Interstate 
Business Men’s Accident Association v. Sanderson, 144 Ark. 271, 222 S. W. 51. 
In the former case the clause under consideration was. “and shall necessarily and 
continuously confine him within the house’; while in the latter it was “that the 
disease shall compel the insured to remain continuously and strictly within the 
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house,” etc. In the former, or Robins Case, the trial court instructed the jury 
that “a continuous confinement within the meaning of this instruction does not 
mean that the plaintiff, in order to be entitled to this benefit, must have actually 
been confined within the walls of a house every minute or hour,” and that “the 
mere fact that he went out occasionally and at stated intervals for the purpose 
of taking exercise and fresh air, under the instructions of his physician, would 
not be sufficient to prevent plaintiff from recovering in this action.” This instruc- 
tion was approved by this court. A number of cases from other courts are cited 
to the same effect. In the course of its opinion, the court said: “The contract is 
couched in the language of the insurer, and it would be following too much the 
letter of it to say that temporary excursions from the house upon the advice of a 
physician for the purposes of treatment take the case outside of the terms of the 
policy. That would be a very strained construction of the language of the policy 
and would defeat its purpose.” In the Sanderson Case, supra, the court held that 
it was ruled by the Robins Case and followed it on the construction of the 
language quoted. The case now under consideration is not distinguishable from 
those. The facts are quite similar, and the law is the same. Of course, as said 
in the Sanderson Case, and:as the court instructed the jury in this case, if the 
disease is such as to require the insured to remain out of the house, he could 
not recover, as the insurer has the right to dictate the terms upon which its 
risk is assumed. “But,” as said in the Sanderson Case. “short trips away from 
the house for purposes necessary to bring beneficial results to the health of the 
insured does not take the case out of the operation of the language of the policy, 
which requires confinement to the house.” 

[2] It is next insisted that the policy and rider constitute a Massachusetts 
contract, and that the courts of said state have placed a different construction 
on the language used than the foregoing, and hold under such circumstances 
there is no liability. The case of Rocci v. Mass. Acc. Co., 222 Mass. 336, 110 
N. E. 972, Ann. Cas. 1918C, 529, is cited. We will not here determine what the 
Supreme Court of Massachusetts has decided in the premises, for we are con- 
vinced that, under the facts heretofore detailed, this is an Arkansas contract. 
The application was changed at the home office so as to increase the rates named 
therein; the policy was issued based upon the increased rates; it was sent to its 
local agent in Ft. Smith for delivery to appellee; and it had to be accepted by 
him and at least the additional premium paid by him in Ft. Smith before any 
binding contract was made. It became a completed contract upon delivery, 
acceptance of the policy, and payment of the premium, all of which occurred in 
Arkansas. Therefore it was an Arkansas contract and governed by its laws. 
Scaife v. Byrd, 39 Ark. 568; Cage v. Black, 97 Ark. 613, 134°S. W. 942; Garnet 
Carter Co. v. Carver & Smith, 132 Ark. 305, 200 S. W. 984: Connor v. Excess 
Ins. Co. (C..C. A.) SI F.2d) 626. 

Complaint is also made of the action of the court in giving appellee’s 
instruction No. 3 and in refusing to give appellant’s requested instruction No. 4. 
What we have already said disposes of these assignments. No. 3 was similar to 
that given in the Robins Case, which was there approved, and No. 4 was properly 
refused. 

Other assignments are argued which we have carefully considered and find 
them without merit. We think it unnecessary to discuss them, and to do so would 
unduly extend this opinion. 

We find no error. 

Affirmed. 


LIFE INS. CO. OF VIRGINIA v. BROOKS. No. 22165. 
Court of Appeals of Georgia, Division No. 2. Feb. 8, 1933. 


167 Southeastern Reporter (2d) 785. 
1. INSURANCE. 

Provision for payment of “accidental death benefit” equal to face amount of 
insurance, for accidental injury resulting in death within 90 days thereafter, held 
provision for payment of accident, not life insurance, under which liability arises 
at time of accident, where policy is then in force, not at death. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 
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2. INSURANCE. 

Policy provision for payment of “accidental death benefit” where death 
results from accidental injury within 90 days created liability at time of fatal 
accident, where accident occurred during grace period, notwithstanding that at 
insured’s death, resulting within 90 days thereafter, grace period had expired 
and premiums remained in arrears. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

3. INSURANCE. : ; ; 

Under accident policy providing that upon failure to pay premium within 
four weeks after due date, policy becomes void, premiums are not in default 
during four-week period. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

4. INSURANCE. ; ‘ ; 

Under accident policy providing for payment of premiums in advance, on 
or before every Monday, and allowing four weeks’ grace period, where last 
premium was paid on Monday, January 26, grace period did not expire before 
Monday on which fourth premium payable thereafter was due, which was Feb- 
ruary 23. 

(For other cases, see Insurance, Dec. Dig. § 349[2].) 

5. INSURANCE. 
Insurer failing to furnish beneficiary blank for making proof of loss, when 


requested by beneficiary, waived requirement for filing proof of loss upon in- 
surer’s blanks. 


(For other cases see Insurance, Dec. Dig. § 558[4].) 


Error from Superior Court, Richmond County; A. L. Franklin, Judge. 

Suit by R. K. Brooks, administrator, against the Life Insurance Company of 
Virginia. Demurrers to the petition were overruled, and defendant brings error. 

Affirmed. 

W. D. Lanier, of Augusta, for plaintiff in error 

Paul T. Chance, of Augusta, for defendant in error. 


Syllabus Opinion by the Court. 
STEPHENS, Judge. 


[1, 2] 1. Where an insurance policy provides for the payment of “the amount 
of benefit” provided in the policy to the beneficiary entitled to receive it as 
provided in a so-called “facility of payment” clause, upon satisfactory proof of 
the death of the insured, and also provides that if the insured sustains certain 
physical impairments, such as the severance of a hand or foot or the permanent 
loss of the sight of both eyes, and lives at least thirty days thereafter, he shall 
be paid * ‘an amount equal to the full amount of insurance at the time of such 
loss,” and where the policy further provides that where the insured, “while this 
policy is in force, has sustained bodily injury, solely through external, violent 
and accidental means, occurring after the date of the policy, and while there is 
no default in the payment of premiums, and resulting directly and independently 
of all other causes in the death of the insured within ninety days from the date 
of such bodily injury the Company will pay * * * an accidental death benefit equal 
to the face amount of insurance stated in this policy less the amount of any 
benefit which has become payable under the ‘loss of eye-sight or limbs’ clause of 
this policy on account of the same bodily injury,” and where the policy elsewhere, 
when referring to the payment to be made under the policy in the event of the 
insured’s death resulting from bodily injury, denominates such payment as being 
an “accidental death benefit,” the provision in the policy that where the insured 
had sustained certain described bodily injuries “resulting” in his death within 
ninety days from the date of such injury, he would be paid ‘ ‘an accidental death 
benefit equal to the face amount of insurance stated in this policy,” etc., is a 
provision for the payment of accident insurance in the event of an accident from 
which death results within ninety days, and is not a provision for the payment 
of life insurance upon the death of the insured where death results from certain 
designated — This ruling is clearly distinguishable from that in Jones v. 
Prudential Ins. 208 Mo. App. 679, 236 S. W 429, 432, where it was held that 
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death, and not accident, was the contingency insured against under a provision in 
the policy that “if the insured shall die within six months from the date hereof the 
amount of insurance will be reduced one-half, except that if such death shall have 
been caused by accident the full amount of insurance will be paid”; and is dis- 
tinguishable from the decision in Metropolitan Life Ins. Co. v. Hardison, Insur- 
ance Commissioner, 208 Mass. 386, 94 N. E. 477, where the same construction was 
given to a policy which provided that “in the event of the death of the insured 
from accident within six calendar months from the date of this policy, the full 
amount of insurance named in the first schedule will be paid, subject to the policy 
conditions.” It therefore follows that, where the policy insures against an acci- 
dent which results in death occurring within ninety days from the date of the acci- 
dent, a liability under the policy for the death of the insured arises at the time of 
the accident, if the policy is then in force, and not at the time of the occurrence of 
the death resulting thereafter. Where at the time of the accident the insured was 
in arrears in the payment of the weekly premiums, but the four-week grace period 
for the payment of premiums during which the policy was still in force had not ex- 
pired, the policy was in force at the time of the accident, and the insurer is liable 
thereunder, as provided in the policy, for the death of the insured occurring within 
ninety days thereafter and which resulted from the accident, notwithstanding the 
death may have occurred after the expiration of the grace period for the payment 
of premiums, and the premiums had not been paid and the policy would have lapsed 
and there would have been no liability thereunder for the death of the insured 
had the death, and not the accident, been the contingency insured against. 

[3] 2. Where the policy provides that, in the event of the failure of the 
insured to pay a premium within four weeks after the date on which it was due, 
the policy shall become void, and that where the insured, “while this policy is in 
force has sustained bodily injury,” etc., “and while there is no default in the pay- 
ment of premiums,” receives the injuries from which death results within ninety 
days, there will be paid a benefit as provided in the policy, the policy contemplates 
that the premiums are not in default during a period of four weeks after the 
last payment was made, and that the bodily injury which occurs within this period 
and which results in the death of the insured necessarily occurs while the policy 
is in force. 

[4] 3. Where the policy provides for the payment of the premiums weekly in 
advance, on or before every Monday, and a grace period not exceeding four weeks 
is allowed for the payment of premiums, during which period of four weeks, 
although the premiums have not been paid, the policy is still in force, the grace 
period of four weeks, where the last premium was paid on Monday, January 26, 
1931, did not expire before the Monday on which the fourth premium payable 
thereafter was due, viz., February 23d. An accident to the insured on February 
2lst occurred during the life of the policy and while it was in force. 

[5] 4. Where an insurer fails to furnish to the beneficiary under an insurance 
policy the blanks required for making proof of loss, when requested by the bene- 
ficiary, the requirement for the filing of proof of loss upon blanks furnished by 
the company is thereby waived. 

5. In a suit on the policy by the beneficiary against the insurer to recover for 
the death of the insured, the petition set out a cause of action and the court did 
not err in overruling the demurrers thereto. 


Judgment affirmed. 
Jenkins, P, J., and Sutton, J., concur. 


KENTUCKY CENT. LIFE & ACCIDENT INS. CO. v. JONES. 
Court of Appeals of Kentucky. Feb. 7, 1933. 
Rehearing Denied March 14, 1933. 
57 Southwestern Reporter (2d) 72. 
1, INSURANCE. 


_ Under accident policy, plaintiff held required to show accident, independent 
of all other causes, produced death. 


Policy insured deceased against death resulting directly and inde- 
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pendently of all other causes through external, violent, and accidental 
means. 


(For other cases, see Insurance, Dec. Dig. § 466.) 
2. INSURANCE. 
In action on accident policy, whether death, 26 days after automobile accident, 


resulted therefrom directly and independently of all other causes, held for jury 
under evidence. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Second 
Division. 

Action by Rinda Nichols Jones against the Kentucky Central Life & Accident 
Insurance Company. From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 


Peter, Lee, Tabb, Krieger & Heyburn and Cary Tabb, all of Louisville, for ap- 
pellant. 


Ben F. Gardner, Nelson M. Willis, and J. Everett Harris, all of Louisville, for 
appellee. 

Crea, C. 

In October, 1922, the Kentucky Central Life & Accident Insurance Company 
issued to Charles Jones, colored, a policy which among other things insured him 
against “death resulting directly and independently of all other causes through ex- 
ternal, violent and accidental means (excluding suicide—sane or insane) provided 
death of the insured occurs within (90) days from date of accident.” Rinda Ni- 
chols Jones, wife of insured, was named as beneficiary in the policy. 

On December 26, 1930, and while the policy was in effect, insured is alleged to 
have sustained injuries in an automobile accident, and his death followed on Jan- 
uary 21, 1931. 

Rinda Nichols Jones, the beneficiary, instituted this action in the Jefferson cir- 
cuit court seeking to recover on the policy, and in her petition, after setting out 
the foregoing facts, alleged that the injuries sustained by insured in the automobile 
accident directly and independently of all other causes resulted in his death; that 
proof had been made and furnished the company in accordance with the provisions 
of the policy, but that payment had been refused. The issue, as made by answer of 
the company, in which it denied that it was indebted to plaintiff in the sum sued 
for or in any sum, was tried before a jury, and resulted in verdict and judgment in 
favor of the plaintiff. The company has appealed. 

The only ground argued for reversal is that the evidence was not sufficient to 
take the case to the jury or to support the verdict, and therefore the court erred in 
not sustaining appellant’s motion for a peremptory instruction. 

It is shown by the evidence that a Ford truck driven by insured came in col- 
lision with a Dodge touring car, and both were damaged to such an extent that they 
had to be towed to a garage for repairs. None of the witnesses introduced saw 
the accident, but saw the automobiles immediately thereafter. The truck was over- 
turned, and, while it does not appear whether insured was under or pinned beneath 
the wreck, there is evidence that he did not get out until the truck was lifted up 
by others. One witness who conducts a dairy near the scene of the accident testi- 
fied that he could not tell whether insured was injured, but that he appeared to be 
badly frightened and could not talk. He and others testified that he leaned up 
against the dairy building. Joe Smith testified that immediately after the wreck he 
received a message from insured to come and get him and the truck; that he went 
out on the road that morning, but failed to find either insured or the truck. He 
went out again in the afternoon, and met insured near the 8-mile house driving 
along very slowly toward his home; that he got in the truck, took him home, and 
helped to take him out of the truck and into his house; that he appeared to be 
very sick and complained of his head and side hurting; that he saw insured every 
day thereafter until his death, but never saw him out of bed. H. H. Schmitt, one 
of the proprietors of the garage where the automobiles were taken, testified that 
insured was around the garage practically all the time until the repairs were com- 


pleted; that he walked around holding himself and complaining of his side and 
back. 
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Appellee testified that her husband was on his way from his home at Rose- 
dale to the L. & N. car shops where he was employed when the accident occurred; 
that he was apparently in good health. She testified that about a year before the 
accident her husband went to Dr. Heman Humphrey for treatment; that the doc- 
tor put him on a diet and treated him for about 2 weeks, when he seemingly re- 
covered, went back to his work, and was not off again until the accident; that, 
when she first saw her husband after the accident, he had bruises at the back of 
his head, on his chest, and on the small of his back, a cut on his leg, and a bruised 
and dislocated shoulder; that he complained mostly of his back and head; that im- 
mediately before he died he grabbed and held his head. 


The general superintendent at the car shops testified that insured had worked 
under him in the boiler room for about 9 years previous to the accident; that he 
never lost any time, was very active and apparently a vigorous man. 

Dr. Maclin, a colored physician, who was called and treated insured after the 
accident, stated that he found discolorations on the left chest, on his shoulder, on 
his back in the region of the kidneys, and on his leg, and that the shoulder was 
quite swollen; that he found no discoloration about the head or neck, but that the 
patient complained quite a bit of his head; that he strapped his shoulder with ad- 
hesive and prescribed palliative treatments; that he knew insured prior to the acci- 
dent and that he was a stout and what might be called an active man. He stated 
that insured seemingly improved after the accident, and, when asked as to the 
cause of his death, replied, “Well, I would not say what he died with, it was rather 
unexpected to me.” He attended an autopsy held a day or so after the death of 
insured and after the body had been embalmed; no examination was made of the 
head. He noticed no swelling of the ankles, but the kidneys were considerably en- 
larged, and there was inflammation of the muscles of the heart and myocarditis. 
He testified that Bright’s disease could be produced by a traumatic injury, but 
gave as his opinion that it could not have reached the stage indicated by the autopsy 
within the 26 days between the accident and the death of the patient. He stated 
that myocarditis could be produced from injuries and might develop within the 26 
days from the injury. He testified that insured was overnourished and had lost no 
weight. He gave as his opinion that the accident was not the cause of the myocar- 
ditis or the Bright’s disease. 

The undertaker and embalmer who had charge of the body testified that from 
their experience in embalming and seeing bodies embalmed they could detect a 
dropsical condition, and that there was nothing to indicate such a coniition in this 
instance, but that the blood appeared to be healthy and normal. 


Dr. W. Stewart Carter performed an autopsy in the presence of Drs. Roy 
Carter, Heman Humphrey, and S. W. Maclin. Dr. Humphrey testified that about 
a year before the death of insured he treated him at his office, and that he was suf- 
fering from chronic heart and kidney disease and dropsy, his feet, limbs, and ab- 
domen being very much swollen; that he gave him what is called the Karelle cure, 
which consists in starving the patient both as to food and water, allowing him 
about a pint of milk and a little coffee and a great deal of salts, which often re- 
lieves dropsy temporarily; that he got much better and was able to go back to 
work; that the autopsy revealed a large fatty heart with the muscles flabby and dis- 
eased, and the normal secreting structures of the kidneys replaced by scar tissue: 
that he did not see any evidence of injuries caused by the accident. He gave as 
his opinion that the cause of the death was chronic heart and kidney disease; it 
being impossible to say whether the heart or kidneys contributed the most. He 
further testified that myocarditis or nephritis, commonly known as Bright’s disease, 
could not be produced by traumatism, unless there was direct injury to the heart 
or kidneys, but stated the acute nephritis could develop within 26 days. The other 
doctors’ evidence as to the condition of the heart and kidneys was in substance the 
same as that of Dr. Humphrey. Drs. Carter testified that in their opinion the con- 
dition of the heart and kidneys was not of recent origin and could not have been 
caused by the accident, and that insured died of heart disease. The doctors testi- 
fied that one afflicted with heart and kidney disease might live for years. 

[1] Counsel for appellant cite and rely on the case of A®tna Life Insurance 
Company v. Bethel, 140 Ky. 609, 131 S. W. 523, 529, and other cases of like import 
as supporting their assertion that, to warrant the submission of the case to the 
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jury and to support the verdict, it was indispensable that the evidence show that 
the accident, independent of all other causes, produced the death of insured; and 
that the evidence was too loose and inconclusive to establish the facts alleged and 
sought to be proved. 

While the rule enunciated in the cases cited will govern in a decision of this 
case, it must be remembered that seldom, if ever, are the facts in cases growing 
out of different accidénts identical, and the application of established rules to the 
facts in the one case may warrant an entirely different conclusion from that reach- 
ed by their application to the facts in another. pol <5) 

[2] In the Bethel Case it was alleged, ‘and there was evidence indicating, that 
in alighting from his buggy Dr. Bethel sustained a fall, and his head came in con- 
tact with the paved street, as was evidenced by some contusions or bruises. The 
accident occurred on April 6, and on April 8 Dr. Hancock was called and diagnosed 
his trouble as autointoxication, and within a few days the patient’s condition had 
become so alarming that two other physicians were called in consultation and con- 
curred in Dr. Hancock’s diagnosis. The evidence established that, prior to the fall, 
Dr. Bethel had suffered an attack of autointoxication. Dr. Hancock testified that 
autointoxication which caused Dr. Bethel’s death was superinduced by the fall; 
however, it was pointed out by the court that, when he called the other doctors in 
consultation, he did not attach enough importance to the fall to call their attention 
to it. 

A comparison of the foregoing with the facts in the case at bar at once reveals 
a marked dissimilarity. If the doctor who was called after the accident and who 
continued to treat Charles Jones until his death had diagnosed his trouble as myo- 
carditis or nephritis or a combination of the two, and had called other eminent phy- 
sicians who concurred in his diagnosis, the cases could not be so readily distin- 
guished. Dr. Maclin’s evidence discloses that he treated insured for injuries result- 
ing from the accident, and not only so but he made out or signed reports to the in- 
surance company showing injuries sustained by the accident... He failed to dis- 
cover any evidence or symptoms of the disease which the doctors say was the 
cause of the death until he witnessed the autopsy. The opinion of the doctors that 
death was due to heart or kidney disease or to both is based on conditions found 3 
days after the death when the body had been embalmed and on the evidence of Dr. 
Humphrey that he had treated insured for kidney trouble about a year prior to 


the accident. In the autopsy no examination or exploration of the back of the head 
or of the neck was made. 


On the other hand, the evidence is conclusive that insured was in an automo- 
bile accident, and that he sustained severe and painful injuries evidenced by visible 
marks as hereinbefore enumerated. He was confined to his bed until the date of 
his death, and suffered pain in his back and head. That there was an injury to 
the head which caused intense pain is indicated by evidence that immediately be- 
fore his death he grabbed his head and died with it clutched in his hands. On the 
morning of the accident, and for some months prior thereto, insured, according to 


evidence, was a strong, active, and vigorous man and to all appearances in good 
health. 


The Bethel Case quotes with approval the following from Fidelity & Casualty 
Co. v. Cooper, 137 Ky. 544, 126 S. W. 111: “If the injury or death is due to an 
accident, without the intervention of any diseased condition of the body, the com- 
pany is liable. It is not liable where the injury or death happened in consequence 
of the disease or bodily infirmity, and not of the accident, or, where it is due both 
to the accident and the disease. But where the accident, and not the diseased con- 
dition, is the proximate cause of the death, the company is liable.” 


In the Cooper Case, the court, in referring to a provision in the policy similar 
to the one under consideration here, said: “While under the policy the defendant 
is not liable unless the accident results in death ‘directly, independently and exclu- 
sively of all other causes,’ this does not mean that the defendant is not liable where 
the accident is the direct, natural, and proximate cause of the death.” 

[3] While it was competent for the doctors to testify as to conditions revealed 
by autopsy and as experts to express their opinions as to the cause of the death 
of insured, the jury in their province was at liberty to reach a contrary conclusion. 
Pacific Mutual Life Ins. Co. v. Cash, 224 Ky. 292, 6 S.W.(2d) 239, 241. This they 
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did, and in thc light of the evidence we might say as was said in the Cash Case, 
supra: “No one can say with absolute assurance of accuracy that the death of 
[Jones] did, or did not, result directly from the accident, independently of the dis- 
ease, and exclusively of its effects.” 

Unquestionably there was ample evidence to take the case to the jury and to 
support the verdict rendered by them. 

Judgment affirmed. 


FRANCOIS v. WASHINGTON NAT. INS. CO. No. 14390. 
Court of Appeal of Louisiana. Orleans. Feb. 13, 1933. 
Rehearing Granted Feb. 27, 1933. 
146 Southern Reporter 61. 
INSURANCE. 

Evidence held insufficient to require finding that hemorrhoids resulted from 
syphilis, within industrial policies excluding sickness resultng from 
disease. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Suit by Thomas Francois against the Washington National Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Amended and affirmed. 

Wm. A. Green, of New Orleans, for appellant. 

Harry R. Cabral, of New Orleans, for appellee. 

WESTERFIELD, Judge. 

This is a suit on two policies of industrial insurance claiming a sick benefit 
of $10 per week for thirteen weeks. There was judgment below allowing three 
weeks’ disability, and defendant has appealed. 

Plaintiff, Thomas Francois, a negro laborer, was operated upon in the Charity 
Hospital for hemorrhoids, or “a right ischio rectal. abscess.” He remained in the 
hospital about six days, and was discharged on February 3, 1932. As a part of 
the hospital routine, a blood test was made, and plaintiff revealed as a sufferer 
from syphilis; the Wasserman being strongly positive. He was given the usual 
syphilitic treatment, salvarsan and neoarsphenamine, for a period of some four 
months. 


venereal 


The policy sued on contains the following provision: “No benefits will be 


paid for sickness or death resulting wholly or in part, directly or indirectly, from 
any venereal disease.” 


It is argued that Francois’ hemorrhoids were caused by the syphilitic condi- 
tion of his blood. The medical testimony, however, does not sustain this contention 
In the opinion of one physician, Dr. Lombard, who testified for plaintiff, the 
syphilitic condition had little to do with Francois’ illness. Dr. Schroeder, testfy- 
ing for defendant, said that the syphilis might have caused the hemorrhoids be- 
cause “syphilis can stimulate any disease.” Our appreciation, however, of the 
testimony given by both doctors, is that, while syphilis may be a contributing 
factor in the development of hemorrhoids upon the principle that the infection 
in the blood would attack any weak tissue, and it may also prolong recuperation, 


it does not originate the trouble. Consequently we believe that the plaintiff in this 
case should recover. 


The policy provides that he is entitled to be paid for the time during which 
he is “under the care of a physician and necessarily confined to bed.” Upon the 
record before us we are unable to say that Francois was necessarily confined to 
his bed for a period of more than one week, the time he spent in the hospital 
recuperating from the hemorrhoid operation. The balance of the time that he 
was under treatment appears to have been due to the syphilitic condition, but, in 
any event, we are convinced that he was not “necessarily confined to bed” during 
that time. 

We see no reason, under the facts of this case, to award double indemnity 
and attorney’s fees as authorized by Act No. 310 of 1910 in cases involving arbi- 
trary delay in the payment of policy benefits. 


For the reasons assigned, the judgment appealed from will be amended so as 
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to reduce the amount allowed plaintiff from the sum of $30 to the sum of $10, 
and, as thus amended, affirmed, the defendant to pay the costs of both courts, 
Amended and affirmed. 


BROWN v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 4410. 
Court of Appeal of Louisiana. Second Circuit. March 6, 1933. 
146 Southern Reporter 332. 
1, INSURANCE. 

Clause, ‘and not by coming in physical contact with some object struck and 
propelled against the person by said vehicle,” in pedestrian accident policy, heid 
not to enlarge term “vehicle itself.” 

The clause followed a clause reading: “If insured shall be struck by 
actually coming in physical contact with a vehicle itself.” 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

2. INSURANCE. 

Amount of premium cannot affect plain terms of accident policy, but must 
be considered in construing doubtful clauses. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Ambiguities and doubtful clauses in insurance pelicy should be strongly con- 
strued against insurer drawing contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

. INSURANCE. 
Plain provision of insurance policy is parties’ legal contract and law of case 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
5. INSURANCE. 
Law of insurance is same in Louisiana as in other states. 
(For other cases, see Insurance, Dec. Dig. § 147[1].) 
. INSURANCE. 

Cardinal rule in construction of insurance contract is to give effect, if pos- 
sible, to every part of agreement. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

7. INSURANCE. 

Insurance contract is law between parties, and every stipulation therein must 
be construed as written (Rev. Civ. Code, arts. 1901, 1945). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

8. INSURANCE. 

Intention of parties to insurance contract must be sought in instrument itself 
(Rev. Civ. Code, art. 1945). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

9. INSURANCE. 

Rules for construction of written instruments apply to insurance contracts 
equally with other contracts (Rev. Civ. Code, arts. 1901, 1945). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

10. INSURANCE. 

Effect must be given to insurance policy according to fair meaning of words 
used (Rev. Civ. Code, art. 1945). 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

11. INSURANCE. 

Rule that insurance policy containing terms of doubtful meaning will be 
construed favorably to insured does not warrant avoidance of hard consequences 
by importing nonexistent ambiguity into contract, or forcing unusual or unnatural 
meanings from plain words. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 





Acc.] Brown v. Life & Casualty Ins. Co. of Tennessee 1323 


12. INSURANCE. 

Insurance contracts must be construed according to forms parties used, taken 
and understood in plain, ordinary, and popular sense, in absense, of ambiguity. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

13. INSURANCE. 

Pedestrian accident policy, covering injuries from actual physical contact 
with vehicle, not with object struck against insured thereby, did not cover injuries 
to pedestrian struck by wire around ends of pipes projecting from back of truck. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Drew, J., dissenting. 

Appeal from First Judicial District Court, Parish of Caddo; Robert Roberts, 
Judge. 

Action by Howard Brown against the Life & Casualty Insurance Company 
of Tennessee. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Harry V. Booth, of Shreveport, for appellant. 

C. F. Currier, of Shreveport, for appellee. 

Mitts, Judge. 

Plaintiff, in this case, on the 20th day of August, 1931, at about 8 o’clock in 
the evening, was standing near the curb, on the southwest corner of Hotchkiss 
street and Pierre avenue in the city of Shreveport, waiting for the traffic light 
to permit his crossing. A Ford truck coming from the west on Hotchkiss street, 
traveling at a rapid rate of speed, on the right-hand side of the street on reaching 
Pierre avenue made a quick turn to the left into Pierre avenue. The truck was 
loaded with small pipe tied together at the end with a piece of wire. This wire 
was not in any way attached to the truck. The pipe projected six or eight feet 
out of the back of the truck. As the truck made the left turn the sweep of the 
projecting pipe extended over the curb to where plaintiff was standing. Though 
he threw up his arm to protect himself, a loose end of the wire struck him, 
injuring his arm slightly, and his eye seriously. His physician testifies that the 
sharp end of the wire pierced the eye ball deep enough to touch the lens, causing 
it to become opaque. According to plaintiff, his sight failed rapidly after the 
accident, and, by September 10th or 12th, he could not see at all. 

On September 15th, a traumatic cataract had begun to form. On October 13th, 
the date of his last visit to the eye specialist, he could see a moving light, but 
could not distinguish objects. He had no practical sight in the eye. That was his 
condition at the time of trial. His physician would not advise an operation, which 
would serve no useful purpose. 

At the time of the accident plaintiff held what is termed an “Industrial Travel 
and Pedestrian Policy” with the Life & Casualty Insurance Company of Tennes- 
see. This policy provides that the holder is insured against bodily injuries re- 
ceived strictly in the manner stated in the policy subject to all the limitations in 
it contained. That: 

“The premium charged in this policy has been adjusted to the liability as- 
sumed by placing therein various conditions, exceptions and limitations, and it is 
the intention of the parties that each of these limittions, exceptions, and con- 
ditions are to be literally construed, that none of them are to be stricken out or 
ignored or disregarded in its interpretation, either on the ground that they are 
ambiguous or wholly or partially or substantially repugnant or for any other 
reason, but each is to be given its full and literal meaning, it being further under- 
stood by the parties that the premium will buy only such protection as the terms 
of the policy literally show.” 

The premium paid was five cents weekly. Among other things insured against, 
we find the following: 

“If insured shall be struck by actually coming in physical contact with a 
vehicle itself, and not by coming in contact with some object struck and propelled 
against the person by said vehicle.” 

The policy allows $500 for the total and irrecoverable loss of the entire sight 
of one eye. It provides that no indemnity will be paid unless the loss of eyesight 
occurs within thirty days from the date of accident. 
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Plaintiff appeals from a judgment of the lower court rejecting his demand. 
Opinion. 

The case presents only three issues for our consideration: Was plaintiff struck 
and injured by the vehicle itself? If so, was the loss of sight total and irrecover- 
able, and, Did the loss occur within thirty days after the accident? As to the last 
two questions we have no difficulty in agreeing with the affirmative finding of the 
learned trial judge. 

Because of the very liberal construction given insurance contracts by many 
courts, the first question is more troublesome. 

It seems, from an examination of previous decisions involving this same de- 
fendant, that until recently the word “itself” did not appear after vehicle, in the 
policies of the company; neither did they contain the clause concerning objects 
propelled against insured by a vehicle, or the clause as to the literal construction 
of the policy. It is reasonable to assume, as counsel for plaintiff in his brief 
suggests, that these additions are due to two late decisions against it; that of 
Manness v. Life & Cas. Ins. Co., decided by its own Tennessee court in 1930, and 
reported in 161 Tenn. 41, 28 S.W.(2d) 339, wherein it was held that an eye 
injury caused by a stone thrown from a road by a moving automobile was 
covered by a policy insuring the holder against injury by being struck by a 
vehicle. This case was decided on the theory that the automobile was the proxi- 
mate cause of the injury. The other case, Gilbert v. Life & Cas. Ins. Co., arose in 
Arkansas. It was decided in February, 1932, and is reported in 185 Ark. 256, 46 
S.W.(2d) 807. It held that a person killed by the lash of a cable attached to a 
tractor, which slipped from a stump while being pulled by the tractor, was in- 
jured by a vehicle. 

In both these cases the policy read “vehicle” without the restricting word 
‘itself,’ and apparently did not contain the provision quoted supra as to the 
literal construction of the contract. 

Other cases cited by plaintiff are not directly in point. In Kennedy v. Mary- 
land Casualty Co. (D. C.) 26 F.(2d) 501, 502, the decision was that one changing 
a flat tire was engaged in “ ‘repairing’ or ‘adjusting’ some part of the automobile.” 
This is a Louisiana case decided by Judge Dawkins. 

In Union Indemnity Co. v. Storm, 86 Ind. App. 562, 158 N. E. 904, it is held 
that a person injured while changing tires was “operating” an automobile. 

To the contrary, the ruling in Gant v. Provident Life & Acc. Ins. Co., 197 N. 
C22 147 SE: 740, 741, a North Carolina case. was that one struck by a plank 
thrown by the revolving wheel of an automobile could not recover on a policy 
insuring plaintiff against being struck by a moving automobile. The court in this 
case aptly said: 

“If the language of the policy is uncertain or ambiguous, and is suspectible 
to more than one construction, the court will adopt and apply that construction 
which is most favorable to the insured. If, however, there is no uncertainty or 
ambiguity in the language of the policy there is no occasion for judicial con- 
struction; the rights and liabilities of the parties must be determined in accord- 
ance with the plain, ordinary, and popular sense of the language which they have 
used in their contract.” 

In a Georgia case, that of Harley v. Life & Casualty Ins. Co., 40 Ga. App. 
171, 149 S. E. 76, the policy sued on reading “vehicle” without further qualifica- 
tion, the ruling was that a nut flying off the wheel of a passing automobile was 
not the automobile or a part thereof. 


So, in Inman v. Life & Cas. Ins. Co., 164 Tenn. 12, 45 S.W.(2d) 1073, an- 
other Tennessee case, where the policy specified “vehicle,” the court said that one 
riding on a load of furniture in a truck, struck on the head by an overpass, was 
not injured in an accident to the vehicle. 

[1] Counsel for plaintiff contends that insurer by adding after the words 
“vehicle itself” the further clause, “and not by coming in physical contact with 
some object struck and propelled against the person by said vehicle,” enlarged 
the first clause to make the contract include all cases not excepted by the second 
clause. 

We think the Manness Case, cited, supra, caused the insertion of this second 
provision; that it was intended only to recite a specific instance excepted, and 
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not to enlarge the term “vehicle itself.” This construction is made more reason- 
able by the clause in the policy, quoted supra, which exactly and definitely pro- 
vides for a literal construction of the terms of the contract. 

[2] The premium paid on this policy was five cents per week. The policy 
says “the premium will buy only such protection as the terms of the policy liter- 
ally show.” While it is true the amount of the premium cannot affect the plain 
terms of the contract, it is a fact to be taken into consideration in construing 
doubtful clauses in the policy. Manuel v. Metropolitan Life Ins. Co. (La. App.) 
139 So. 548. 

Though the parties are not supposed to intend a contract of insurance so 
limited in scope as to be valueless, such a situation does not confront us here. 
The usual injury from an automobile results from being struck and run down 
by the vehicle itself. This is insured against. All that is excluded is the freak or 
unforeseen accident such as that occurring in the present case. This is not un- 
reasonable, considering the premium paid and the other natural contingencies 
covered by the policy. 

[3] We are thoroughly familiar with and approve of the rule that ambiguities. 
and doubtful clauses in insurance policies should be strongly construed against 
the insuring company which draws and prepares the contract. Corporation of 
Roman Catholic Church of Eunice v. Royal Ins. Co., 158 La. 602, 104 So. 383. 

[4] It is also the rule in this state that when a provision of a policy is plain, 
it is the legal contract of the parties, and is the law of the case. Manuel v. 
Metropolitan Life Ins. Co. (La. App.) 139 So. 548. 

Our Revised Civil Code provides as follows for the construction of contracts 
in general: 

Article 1901. “Effect in general—Agreements legally entered into have the 
effect of laws on those who have formed them. 

“They cannot be revoked, unless by mutual consent of the parties, or for 
causes acknowledged by law. They must be performed with good faith.” 

Article 1945. “Abrogation or modification—Construction according to intention 
of parties —Legal agreements having the effects of law upon the parties, none but 
the parties can abrogate or modify them. Upon this principle are established the 
following rules: 

“First—That no general or special legislative act can be so construed as to 
avoid or modify a legal contract previously made; 

“Second—That courts are bound to give legal effect to all such contracts 
according to the true intent of all the parties; 

“Third—That the intent is to be determined by the words of the contract, 
when these are clear and explicit and lead to no absurd consequences; 


“Fourth—That it is the common intent of the parties—that is, the intention 
of all—that is to be sought for; if there was a difference in this intent, there 
was no common consent and, consequently, no contract.” 


[5] The law of insurance is the same in Louisiana as in other states. Barry 
v. La. Ins. Co., 12 Mart. (O. S.) 493; Brooke v. La. Ins. Co., 5 Mart. (N. S.) 
530, 542. 

[6] Like other contracts the cardinal rule is to give effect if possible to every 
part of the agreement. Wallace v. Ins. Co., 4 La. 289; Shuff v. Life & Casualty 
Ins. Co., 164 La. 741, 114 So. 637. 

[7] A contract of insurance, like every other contract, is the law between the 
parties, and every stipulation therein must be construed as written. Dorsett v. 
Thomas, 152 La. 60, 92 So. 734; Lewis v. Metropolitan Life Ins. Co. (La. App.) 
142 So. 262. 

[8] The intention of the parties must be sought in the instrument itself. 
Bradley v. Nashville Ins. Co., 3 La. Ann. 708, 48 Am. Dec. 465; Collins v. Life 
& Casualty Co. of Tenn., 8 La. App. 332; Laporte v. N. American Acc. Ins. Co., 
161 La. 933, 109 So. 767, 768, 48 A. L. R. 1086. 

In the last-cited case, in holding that a motorcycle is not a motor-driven car, 
this court said that a policy which “provides indemnity for loss * * * as 
herein limited * * *” is plain notice to the public that the liability is re- 
stricted to accidents “incurred only under the particular circumstances and con- 
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ditions stated in the policy.” In construing the policy, it took into consideration 
the premium of the “negligible sum of 50 cents per year.” 

We find the same rule for the construction of insurance policies followed by 
the United States Supreme Court. The intention of the parties is gathered from 
the policy alone. Home Ins. Co. v. Balt. Warehouse Co., 93 U. S. 527, 23 L. Ed. 
868. 

[9] The rules established for the construction of written instruments apply 
to contracts of insurance equally with other contracts. Liverpool & London & 
Globe Ins. Co. v. Kearney, 180 U. S. 132, 21 S. Ct. 326, 45 L. Ed. 460. 

[10] Effect must be given to an insurance policy according to the fair mean- 
ing of the words used. Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 
1360, 32 L. Ed. 308. 

{11] The canon of construction that where the terms of an insurance policy 
are of doubtful meaning, construction favorable to the insured will be adopted, 
furnishes no warrant for avoiding hard consequences by importing into contracts 
an ambiguity which otherwise would not exist, or, under the guise of construc- 
tion, forcing from plain words unusual and unnatural meanings. 

[12] Contracts of insurance must be construed according to the forms which 
the parties have used, to be taken and understood, in the absence of ambiguity, 
in their plain, ordinary, and popular sense. Bergholm v. Peoria Life Ins. Co., 
284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416. 

The same rules have been adopted in the common-law states generally. 
Corpus Juris, Vol. 32, p. 1147, et seq.; R. C. L.. Vol. 14, p. 925, § 102, et seq. 

In the last-cited authority we find: 

“Courts have sometimes been too astute in their search for reasons to main- 
tain the liability of insurance companies in the face of conditions limiting such 
liability. And yet a contract of insurance, in this regard, is no different from other 
contracts; and the function of courts is to construe them, not to make them.” 

An examination of the authorities discloses that the rules laid down for the 
liberal construction of insurance policies in favor of the insured apply with the 
same force to all contracts. 

[13] In the present case, if the wire which struck plaintiff had been attached 
to the automobile and used to secure the pipe to the truck, it would come under 
the reasoning, which we think was correct, in the Gilbert Case, supra. But it 
was not attached to or in any way an accessory to the truck. It was fastened 
around the end of some small pipe to hold them together for handling and ship- 
ment. The wire then was only a part of the load, and was not an accessory to 
or part of the truck. 


Is the load carried by a truck a part of the truck itself? 

The load is that which is deposited when the destination is reached. The 
vehicle is what comes back. It is not conceivable that a load of watermelons or 
chickens could, except by a most strained construction, be regarded as a part of 
the truck itself. If one having purchased a truck, upon going to get it, found 
it loaded with brick, would it ever occur to him that the brick were included 
in the purchase? If a driver was told to ascertain the weight of a vehicle, would 
any, but an imbecile, drive the loaded truck upon the scale? If, in other con- 
nections, the load is not considered by ordinary reasonable persons a part of the 
vehicle, it cannot be so considered in insurance policies, which we have been at 
some pains to show are construed as are other contracts. The distinction between 
the load carried and the vehicle itself is too plain and obvious to admit of am- 
biguity or doubt. That being true, under the rules of construction laid down above 
and the plain terms of this policy, plaintiff cannot recover. 

The judgment rejecting plaintiff's demand is affirmed. 

Drew, J., dissents. 


SLATER v. FEDERAL LIFE INS. CO. No. 61. 


Supreme Court of Michigan. March 1, 1933. 
247 Northwestern Reporter 115. 
INSURANCE. ; 
In action on policy insuring against death sustained by being accidentally 
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thrown from horse-drawn vehicle, evidence as to how insured met accident while 
in woods with farm wagon held insufficient to sustain finding for beneficiary. 
It appeared from evidence that insured must have been struck by a fall- 

ing pole of dead black ash which had apparently broken from its stump 
some time previous to accident and had lodged in crotch of a tree, and there 
were at least four possible explanations of manner of accident, namely, 
that insured might have been on ground directing team when accident oc- 
curred; that he might have been struck while on wagon, and thus injured 
solely by the blow, and not as a result of being thrown from wagon; that 
he might have jumped from wagon voluntarily and landed on his feet just 
as descending pole contacted with his head; or that contact of wheels with 
tree stump close to wagon or sudden encounter of heavy roots with butt 
of pole, or both, might have brought wagon to sudden stop and thrown in- 
sured from his wagon, projecting pole upon him as he fell feet first. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
Appeal from Circuit Court, Ionia County; Royal A. Hawley, Judge. 


Action by Eva M. Slater against the Federal Life Insurance Company. From 
a judgment in favor of plaintiff, defendant appeals. 


Reversed and rendered. 

Argued before the Entire Bench. 

Norris, McPherson, Harrington & Waer, of Grand Rapids, for appellant. 

F. C. Miller, of Ionia (George E. Nichols, of Ionia, of counsel), for appellee. 

ButzeL, Justice. 

Eva M. Slater, plaintiff, is the beneficiary of a policy issued by the defendant, 
the Federal Life Insurance Company, to George Slater, now deceased. The policy 
was issued for an annual premium of $2. An indemnity provision, on which this 
action is based, provides: “For loss of life, * * * sustained by the wrecking or dis- 
ablement of any horse drawn or motor driven car or motor cycle in which the 
insured is riding or driving or by being accidentally thrown therefrom, including 
accidents causing death or disability sustained under the conditions specified in 
this part while using or operating farm wagons, mowers, binders, plows and other 
farm machinery which is motor driven or horse drawn, the company will pay the 
sum of $2,000.00.” 

Plaintiff claims that assured met his death by being accidentally thrown from 
a horse drawn farm wagon which he was using or operating. 

At about 2 o’clock on the afternoon of December 2, 1931, assured was seen 
driving his team of horses towards a woods not far from his home. The team was 
hitched to a farm wagon, equipped with a flat rack without sides or ends. The top 
of this rack was 38 inches from the ground. Assured had raised and trained his 
team, which was about fifteen years old. The horses were extremely docile and 
quick to start and stop when spoken to, although decedent generally controlled 
them with the lines. The assured himself was 6 feet 2% inches tall and evidently 
able-bodied. On the previous day and also during the forenoon of the day on 
which assured suffered his fatal injuries, he had been drawing buzz poles, small 
trees or poles which were to be sawed into smaller pieces for use as firewood. 
Within an hour after he had driven into the woods, he was heard calling, “ ‘Whoa!’ 
as if he was in trouble of some kind.” His brother-in-law, working about 40 rods 
away, heard him call, but made no attempt to ascertain what the trouble was. 
About 3 o’clock he was seen driving out of the woods on the same wagon, which 
was intact except that a small sliver had been broken off the right side of the flat 
rack. The wood indicated that the break had been recent and the testimony shows 
that it had not been noticed previous to the accident. A search at the scene of 
the accident did not reveal the missing sliver, and it has never been found. No one 
was able to testify whether the break had occurred the day of the accident or pre- 
vious thereto. The wagon was not otherwise wrecked or disabled. ; ; 

A neighbor who saw assured driving out of the woods and assisted him to his 
home saw that he was in bad condition and unable to speak. His left eye was 
swollen and his face bleeding. He had a very severe skull fracture on the left side 
of his head. He died two days later without communicating to any one the man- 
ner in which he had sustained his injuries. There were no eyewitnesses to the ac- 
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cident. Plaintiff claims that assured sustained the skull fracture by being thrown 
from the wagon. 

The following day a number of friends of deceased went to the scene of the 
accident and examined the premises. One of them testified that he followed the 
wagon tracks into the woods to the point at which they stopped. They showed 
that the wagon had been headed toward the northwest and backed up close to a 
pole of dead black ash. This pole was about 30 feet long, 6 inches at the butt, and 
about 3 inches at the top, and very crooked. It was found lying on the ground to 
the right or east of the wagon track. This pole apparently had broken from its 
stump some time previous to the accident and had lodged in the crotch of an elm 
tree located some distance to the northwest. The butt of the pole had embedded it- 
self some 8 or 10 inches in the soft earth, and the furrow in the ground indicated 
that the butt end must have plowed through the mucky soil for a distance of 12 or 
15 feet before striking the roots which evidently halted it in its course. Marks 
near the butt of the pole indicated that a chain had been attached thereto, and 
blood on the rear axle of the wagon showed that the deceased must have unhooked 
the chain from the axle after being struck. Blood and hair were also found on 
the pole about six feet from the top, and it is evident that the pole fell in an un- 
expected manner and struck Slater on the head. 

Contact of the wheels with a tree stump close to the right side of the wagon, 
or the sudden encounter of the heavy roots with the butt of the pole, or both, may 
have brought the wagon to a sudden stop and thrown Slater from his wagon, pro- 
jecting the pole upon him as he fell feet first. The trial judge adopted this theory 
and rendered judgment in favor of the plaintiff. 

It is claimed by appellee that the footprints indicate that deceased was thrown 
from the wagon and the pole struck him as he lit on his feet. Slater was hit on 
the left frontal portion of his skull. The pole was found to the right of the wagon, 
and the most reasonable inference is that the pole must have swept from right to 
left towards the wagon. If the deceased was injured while on the wagon or im- 
mediately after he landed on the ground after being thrown, he would have been 
hit on the right side of the head instead of the left, unless we assume that, in- 
stead of facing his team, he was turned toward the rear of his wagon. This 
would be an unnatural inference. If the blow had come from the left, as insured 
was driving, it is claimed that there would have been signs where the pole hit the 
wagon, or it might very possibly have fallen upon him. 


The pole was found 2 to 6 feet from the wagon track, and insured appears to 
have fallen close to but to the right of the pole, away from the wagon. How the 
insured was able to unfasten the chain and drive his team back to the road, after 
suffering his fatal injuries, is not disclosed by the record and is shrouded in mys- 
tery. It may be that a blood clot did not form at once. He did retain his mental 
faculties sufficiently to enable him to start for home; a docile team doing the rest. 


Other theories as to how the accident occurred may be deduced from the 
facts. It seems quite probable, assuming the wagon had been halted by the stump 
or roots, that the footprints where deceased landed were caused by his jumping 
from the wagon, rather than by his being thrown therefrom. It seems also plaus- 
ible that the decedent may have been directing his team from the ground after the 
butt of the pole became caught. The testimony shows that the team was so docile 
that Slater could direct them by appropriate words. 


There are at least four possible explanations of the accident: The insured 
might have been on the ground directing the team when the accident occurred; he 
might have been hit while on the wagon, and thus injured solely by the blow, and 
not as a result of being thrown from the wagon; he might have jumped from the 
wagon voluntarily and landed on his feet just as the descending pole contacted 
with his head; or he might have been injured in the manner found by the trial 
judge. A careful study of the record leaves us absolutely uncertain as to what 
may have been the actual cause of the accident, and leads us to the conclusion that 
the judgment was based solely on conjecture. We believe that the inference that 
deceased did not suffer his injuries by being thrown from the wagon is at least 
equally as tenable as that advanced by the trial judge. Unaided by the testimony 
of eyewitnesses or even helpful circumstantial evidence, his conclusion is the result 
of pure conjecture, and the evidence will not sustain the judgment. 


Manning v. 
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Chicago & W. M. Railway Co., 105 Mich. 260, 63 N. W. 312. See, also, Knapp v. 
Chicago & W. M. Railway Co., 114 Mich. 199, 72 N. W. 200. Under the circum- 
stances, we must conclude that the evidence does not show that insured met his 
death from or by reason of any cause insured against by the policy. 

The judgment of the lower court is reversed, with costs, without new trial, 
and judgment entered for the defendants. 

McDonald, C. J., and Potter, Sharpe, North, Fead, Wiest, and Clark, JJ., 
concur. 


MARTIN v. BUSINESS MEN’S ASSUR. CO. OF AMERICA. No. 29324. 
Supreme Court of Minnesota. Feb. 17, 1933. 
246 Northwestern Reporter 882. 
INSURANCE. 

In action on life and accident insurance policies, evidence held to support ver- 
dict finding that insured’s postdated check was unconditionally accepted in payment 
of first premiums, entitling beneficiary to recover without manual delivery of pol- 
icies to insured. 


(For other cases, see Insurance, Dec. Dig. §§ 136[1], 665[3].) 


Syllabus by the Court. 3 

On March 27, 1930, defendant’s agent secured an application for life and acci- 
dent insurance policies and took a check postdated to May 1, 1930, for the first 
quarterly premiums and gave a receipt therefor on defendant’s receipt form. Both 
the application and the report of the agent thereon referred to that check; de- 
fendant had knowledge thereof. Defendant approved the application and sent the 
policies to the agent for delivery to the insured. The agent did not deliver the 
policies to him. The insured was accidentally killed on May 8th. The check was 
never presented to the bank for payment. Under the facts stated in the opinion 
it is held, that the check was unconditionally accepted as payment of the premiums. 
Manual delivery of the policies to the insured was not necessary. A contract of 
insurance had been consummated. 

Appeal from District Court, Polk County; William Watts, Judge. 

Action by Gene Martin against the Business Men’s Assurance Company of 
America. Verdict in favor of the plaintiff. From an order denying an alternative 
motion for judgment notwithstanding the verdict or for a new trial, the defendant 
appeals. 

Affirmed. 

L. S. Miller, of Crookston, for appellant. 

Ole J. Vaule and Wm. P. Murphy, both of Crookston, for respondent. 

Hixton, Justice. 

Appeal from an order denying an alternative motion for judgment notwith- 
standing the verdict or for a new trial. 

Action brought by the beneficiary named therein to recover on two insurance 
policies, one an ordinary life policy, the other, a disability and accidental death, 
each in the sum of $2,000. The insured was accidentally killed on May 8, 1930. The 
verdict was for $4,000 and interest. 

On March 27, 1930, L. M. Shanklin, a soliciting agent of defendant, residing at 
Galesburg, Ill., went to East Moline, Ill., and solicited Edward W. Martin, resident 
therein, husband of plaintiff, for life and accident insurance. At that time a proper 
application for such insurance was filled out by Shanklin and duly signed by Mar- 
tin. The first quarterly premium was the sum of $25.21. Martin, at the request of 
Shanklin, then gave him a check for that amount, payable to Shanklin’s order, 
which check had a notation thereon “Cash May 1, 1930.” It was drawn on the 
Manufacturers’ State Bank of East Moline. In exchange for said check, Shanklin 
signed and gave to Martin a company form receipt, the face of which was as fol- 
lows: 

“Received of Edward W. Martin Twenty-Five 21/100 Dollars as a deposit on 
application for * * * 2000—E 50 A & H Insurance in the Business Men’s Assurance 
Company of America, Kansas City, Missouri. If such application be not approved 
or deposit not accepted, the amount named herein will be promptly refunded. 

“P. D. Check 5-1-30 


“L. M. Shanklin.” 
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Paragraph 14 of the application as filled out is: 
Annually ( ) 
“Amount of premium? $25.21. How Payable? Semi-Annually ( ) I have paid 
Quarterly (x) .$.P.D.Check 
(Check mode of payment) 
to apply on first QTR premium on policy applied for, in accordance with the pro- 
visions of receipt issued herefor which I hereby accept and agree to conditions 
thereof.” 

Instead of one policy being issued providing for full coverage, defendant is- 
sued two in compliance (as the evidence shows) with a requirement of Illinois 
law. The premium for the life policy was $14.86 and for the other $10.35. 

On the reverse side of the application (which called for an “All-Ways” policy 
—covering life, disability, and accidental death) is a report entitled “Additional 
Data to be Furnished by Salesman in Every Case—to Avoid Delay.” This report 
is divided into 12 interrogatories. Among others so answered by Shanklin was the 
following: “12. Settlement Received: Cash $25/21 P. D. Check.” 

The usual printed forms of the company were used by Shanklin, including the 
application, receipt, reports, etc. The check so delivered to Shanklin has been in 
the possession of the defendant and its agent ever since. It was never presented 
to the bank for payment. 

On April 5, 1930, Shanklin dated the application taken by him on March 27th, 
and sent it with other applications to the company at its home office at Kansas City, 
Mo. In his letter transmitting the applications (relative to the policies here in- 
volved), under the head of “Amount Collected,” appears “P. D. Ck. Premium 
25/21.” On April 10, 1930, the company approved the application, issued the two 
Martin policies cailed for therein, and forwarded them to Shanklin for delivery to 
the assured. A photostatic copy of the application was attached to each of the 
policies. 

In the life insurance policy appears the following: “This insurance is issued in 
consideration of the application herefor, * * *, and the payment in advance of 
Fourteen and 86/100 Dollars, as the premium for term insurance ending on the 
10th day of July, 1930, * * *, and in consideration of the further payment of a like 
amount on that date and on the corresponding day of each third month in every 
policy year thereafter. * * *” 

In the accident policy this appears: “Date of Policy April 10, 1930. Term Ex- 
pires July 10, 1930.” 

The foregoing clearly indicates the acceptance of the check as payment “in ad- 
vance” of the necessary premiums. 

After receipt of the policies, and on April 19, 1930, using a letterhead of de- 
fendant, Shanklin sent a letter to Martin in which he stated: “I have the policy 
we applied for recently about lined up and ready to go. I am sure this protection 
will do for you many things you want done. Anytime that I can be of service to 
you please let me know. I will be sending the policy to you in a short time.” 

Shanklin testified that all that was necessary for him to do was to mail or 
deliver the policies to Martin and that was why he had written that he would 
mail them to him in a short time. Evidently nothing remained for Martin to do. 
The policies were not delivered by Shanklin as promised in his letter. 

On May 19, 1930, plaintiff wrote the insurance company notifying it of Mar- 
tin’s death. The company notified Shanklin of the letter and he then returned the 
policies together with Martin’s check to defendant. Defendant refused to make 
payment of plaintiff’s claim and this action followed. 

At the trial there really was only one question submitted to the jury—whether 
or not the postdated check was taken in payment of the first quarterly premiums 
on the two policies of insurance. The jury found that they were so taken. On 
the assignments of error here the only question is as to the sufficiency of the evi- 
dence to sustain the verdict. The court approved the conclusion reached by the 
jury and in its memorandum stated: “Whether or not either of the motions made 
by defendant should be granted depends upon the evidence in this case upon the 
point of the post-dated check given by Edward W. Martin, deceased, to the agent 
of defendant, L. M. Shanklin, in evidence in this case; was it received as payment 
of first payment of premiums unconditionally, or not. I am of opinion the evi- 
dence is sufficient to sustain the verdict of the jury.” 
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Shanklin testified relative to a conversation had with Martin at the time the 
application was made, and that on May Ist he telephoned from Galesburg to some 
bank at East Moline (claimed to have been the Manufacturers’ State Bank of that 
place) inquiring whether it had ever had an account in the name of Edward W. 
Martin or E. W. Martin prior to May 1, 1930, and that a negative answer was 
given. It, however, appeared in the deposition of the former cashier of the bank 
that a check for $20 dated March 26, 1930, signed by Martin, payable to the Car- 
penters’ Local No. 241, was paid by the bank on April 4, 1930. Shanklin further 
testified that after May Ist he tried to get Martin to pay the amount of the check 
and that it was not paid. On the state of the record the jury was not obliged to 
believe Shanklin’s testimony, even if it could be considered as defensive in this 
case where the issue was only as to the acceptance by the company of the post- 
dated check as an unconditional payment of the first quarterly premium. 

Defendant relies upon Sawyer v. Mut. Life Ins. Co., 166 Minn. 207, 207 N. W. 
307. It is clearly distinguishable from this case. In that case the applicant for 
life insurance gave a $5 postdated check and a sixty-day note for the amount of 
the premium on November 2, 1923. No receipt was issued. On December 12th, 
the agent and the applicant had an interview wherein the agent asked Sawyer to 
pay the note; Sawyer informed him that he would try to borrow the money for 
that purpose from the bank, later telling the agent that he was unable to do so 
but would try to pay it soon. The insurance company had no notice or knowledge 
of either the postdated check or the note received by the agent, and this feature is 
stressed in the opinion. After inability to collect the note and before applicant’s 
death, the agent returned the policy to the company for cancellation. After the 
return of the policy to the company, the agent wrote to Sawyer telling him he was 
still holding the note and asking if he could not arrange to pay half of it, and, if 
so, that they would put the policy in good standing for him. The trial court found 
that there was no agreement between the agent and the insured that the note and 
check were taken in payment of the premium and that no contract was ever com- 
pleted between Sawyer and defendant. On appeal to this court there was an 
affirmance. 


In the instant case a receipt was given; the company, having knowledge of the 
postdated check, approved the application and sent the policies to its agent for de- 
livery to insured. The policies were dated April 10, 1930, and stated that the pay- 
ment of the first quarterly premium and the application was the consideration for 
a term of insurance ending on July 10, 1930. In addition, the agent, having the 
policies in his possession, wrote Martin the letter hereinbefore quoted, stating, “I 
will be sending the policy to you in a short time.” It was not stated that the send- 
ing of the policy was contingent upon payment of the postdated check. However, 
under the facts in this case, a manual delivery of the policies to Martin was not 
necessary in order to make the insurance effective. The policies were in force 
without such delivery to Martin. A contract was consummated. The evidence 
warranted the jury in concluding that the postdated check was unconditionally ac- 
cepted as payment of the first quarterly premiums. Kilborn vy. Prudential Ins. Co., 
99 Minn. 176, 108 N. W. 861; Union Central Life Ins. Co. v. Taggart, 55 Minn. 95, 
56 N. W. 579, 43 Am. St. Rep. 474; Kimbro v. New York Life Ins. Co., 134 Iowa, 
84, 108 N. W. 1025, 12 L. R. A. (N. S.) 421; Lueck v. New York Life Ins. Co., 
185 Minn. 184. 240 N. W. 363; Fortin v. New York Life Ins. Co., 185 Minn. 523, 
241 N. W. 673. 

Affirmed. 

Olsen, J., took no part. 

Stone, Justice (concurring in result). 


It seems to me there is no question of fact in this case. Strange as it may 
seem to one entertaining the antipathy to postdated checks which their nature de- 
serves, defendant authorized its agent to accept postdated checks. Here one was 
accepted, and its acceptance notified to defendant, the insurer, which thereupon is- 
sued the policy as stated in the opinion. All that was proved to the point of dem- 
onstration by the record. Hence, it clearly appears that both parties had assented 
definitely and finally to be bound contractually. As matter of law, that ends the 
inquiry and requires a decision for plaintiff under the rule of Sawyer v. Mutual 
Life Ins. Co., 166 Minn. 207, 207 N. W. 307. 
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MILLER v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 17631. 
Kansas City Court of Appeals. Missouri. Dec. 12, 1932. 
Rehearing Denied Feb. 6, 1933. 
56 Southwestern Reporter (2d) 795. 
1. INSURANCE. 

Where one provision of policy creates liability and another withholds it, 
provision withholding liability will be disregarded. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Under accident and health policy, conferring benefits for total disability from 
disease and requiring physician’s services, physician’s attendance held not essential 
to insured’s recovery. 

Accident and health policy provided in part that insurer would pay 
specified benefits for disability from disease which confined the insured 
continuously within doors and required regular visits by legally qualified 
physician, and did not preclude insured from receiving benefit for dis- 
ability preceding consultation with physician, since the term “requires” 
has been defined as meaning, to need, want, or have occasion for, but does 
not mean must or shall. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

3. INSURANCE. 


Accident policy provision conferring benefits for total disability from disease 
and requiring physician’s services held repugnant to provision withholding bene- 
fits unless insured was attended by physician; hence provision withholding bene- 
fits was unenforceable. 

Provision conferring benefits provided that insurer would pay specified 
benefits for disability from disease which confined the insured continuously 
within doors and required regular visits therein by legally qualified 
physician, while provision withholding benefits provided insured was not 
entitled to benefits unless he was actually attended and cared for by a 
physician. 

(For other cases, see Insurance, Dec. Dig. § 525.) 


Appeal from Circuit Court, Henry County. 

“Not to be published in State Reports.” 

Suit by Finis E. Miller against the Mutual Benefit Health & Accident Asso- 
ciation. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Jones & Wesner, of Sedalia, for appellant. 

Ross E. Feaster, of Windsor, for respondent. 

CAMPBELL, C. 

Plaintiff brought suit upon an accident and health insurance policy to recover 
loss of time resulting from sickness which caused him to be continuously con- 
fined within doors from April 28, 1931, to May 5, 1931, and for sickness which 
disabled him from work but did not cause him to be confined within doors, from 
May 5, 1931, to May 23, 1931, and for loss of time resulting from sickness which 
caused him to be continuously confined within doors from May 23, 1931, to June 
8, 1931. The cause was tried to the court, jury waived, finding and judgment in 
favor of plaintiff in the sum of $139.93. The defendant has appealed. 

The plaintiff, though disabled, as claimed by him, did not consult with a 
doctor until May 23. Counsel for the parties agree: “There is only one question 
involved in the appeal, viz.: Is the plaintiff entitled to received benefits for the 
disability preceding his consultation with a doctor?” The question will be de- 
termined by construing the contract of insurance, the pertinent parts of which 
are as follows: 

“TlIness Indemnities. Part H. Confining Illness One Hundred Dollars Per 
Month for Life. 

“The Association will pay, for one day or more, at the rate of One Hundred 
($100.00) Dollars per month for disability resulting from disease, the cause of 
which originates more than thirty days after the date of this Policy, and which 
confines the Insured continuously within doors and requires regular visits therein 
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by legally qualified physician; provided said disease necessitates total disability 
and total loss of time. 

“Part I. Non-confining Illness, Fifty Dollars Per Month. 

“The Association will pay, for one day or more, at the rate of Fifty ($50.00) 
Dollars per month, but not exceeding one month, for disability resulting from 
disease, the cause of which originates more than thirty days after the date of 
this policy, and which does not confine the Insured continuously within doors but 
requires regular medical attention; provided said disease necessitates total dis- 
ability and total loss of time. 

“Additional Provisions. (a) This policy does not cover death, disability, or 
loss sustained in any part of the world except the United States and Canada, 
or while engaged in military or naval service, or while the Insured is not con- 
tinuously under the professional care and regular attendance, at least once a 
week, beginning with the first treatment, of a licensed physician or surgeon, other 
than himself. * * *” 

[1] The defendant contends the provisions of the policy are in harmony with 
each other and “each should be given equal weight.” Paul v. Missouri State Life 
Insurance Company (Mo. App.) 52 §.W.(2d) 437, 438. Upon the facts of record, 
if one of the provisions of the policy makes liability and another withholds it, 
the former will be enforced and the latter disregarded. Such is the rule gov- 
erning the construction of contracts of insurance. Kimbrough v. National Pro- 
tective, 225 Mo. App. 913, 35 S.W.(2d) 654; Matthews v. Modern Woodmen, 236 
Mo. 326, 139 S. W. 151, Ann. Cas. 1912D, 483; State ex rel. v. Trimble, 327 Mo. 
899, 39 S.W.(2d) 355. 

[2, 3] We do not find ambiguity in part H. Therein defendant promised to 
pay plaintiff at the rate of $100 per month for disability resulting from disease 
which confined him continuously within doors “and requires regular visits therein 
by legally qualified physician.” The term “requires” has been defined as meaning 
“to need; want, or have occasion for.” 54 C. J. 691; Bowerman vy. Lackawanna 
Min. Co., 98 Mo. App. 308, 71 S. W. 1062; Music v. Commonwealth, 186 Ky. 45, 
216 S. W. 116; Norwich Fire Ins. Soc. v. Rayor, 70 Colo. 290, 201 P. 50. But 
never so far as our research discloses has it been construed as meaning “must” 
or “shall.” Inasmuch as plaintiff suffered from the effect of sciatic rheumatism. 
“could not move a muscle,” it should not be said that he was not in need of 
medical aid. We hold that, under the terms of part H, proof of actual attendance 
by a physician upon the plaintiff was not an essential element of his right to 
recover. What has been said of part H is applicable to part I. Additional pro- 
vision (a) is not, standing alone, ambiguous. Its terms are plain and clear, and 
thereby the defendant said the policy did not cover disability unless the insured 
was continuously under the care and regular attendance, at least once a week, 
of a duly qualified physician. Thus part H said that, in event plaintiff suffered 
total disability resulting from disease which confined him within doors and caused 
him to be in need of the service of a physician, he was entitled to benefits; 
while the additional provision said that plaintiff was not entitled to benefits with- 
out regard to the extent or degree of his disability unless he was actually at- 
tended and cared for by a physician. Or, to state the situation another way, part H 
said upon the facts shown that plaintiff was entitled to recover; and the 
additional provision upon the same facts said that he was not entitled to recover. 
Defendant contends that part H, by its terms, withheld benefits, unless plaintiff 
was not only totally disabled, but was also attended by a physician. If defendant’s 
contention in this respect is correct, no reason can be assigned for the insertion 
of the additional provision which clearly provides that benefits were not payable 
unless the insured was actually attended by a physician. 

Obviously, there is repugnancy between the insuring clause H and the addi- 
tional provision (a). The law will enforce the one which makes liability. 

The judgment is affirmed. 

Boyer, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 

The judgment is affirmed. 

All concur. 
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LEBS v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 28431. 
Supreme Court of Nebraska. March 2, 1933. 
247 Northwestern Reporter 19. 
2. INSURANCE. 
In action to recover death benefit under accident insurance policy, instructions 
relating to brawl or altercation between insane father and insured held erroneous 
under evidence. 

Instructions, relating to alleged shooting in which jury were told 
that a brawl or altercation between an insane father and his son would 
have some bearing on questions as to whether or not the shooting, if any, 
was accidental, was erroneous, where there was no evidence in record on 
that question, the evidence merely disclosing testimony of a witness to 
the effect that deceased, immediately after visiting father’s home, said that 
his father shot him. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 
3. INSURANCE. 

Burden is on plaintiff, in action to recover death benefit under accident insur- 
ance policy, to establish that death was accidental. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
4. INSURANCE. 


In action to recover death benefit under accident insurance policy, instruction 
to effect that death was not accidental if insured committed suicide held erroneous 
under evidence. 

Instruction, to effect that, if insured committed suicide, his death was 
not accidental within terms of accident insurance policy, was erroneous 
because the evidence was insufficient to support finding on the issue of 
suicide. 

(For otkter cases, see Insurance, Dec. Dig. § 669[11].) 


Syllabus by the Court. 

1. Instructions should submit to jury only issues of fact supported by evidence. 

2. Testimony of witness, who could not read, that contents of a lost note 
left by deceased read, “He can’t stand it any longer, tell his brother too. Good 
bye,” insufficient to support finding that deceased committed suicide. 

3. Presumptions and inferences may be drawn only from facts established, 
and presumption may not rest on presumption or inference on inference. 

4. Where verdict is only one which evidence is sufficient to support, erroneous 
instructions not prejudicial. 


5. Where evidence is insufficient to support verdict for plaintiff, court should 
sustain defendant’s motion to direct verdict. 

Appeal from District Court, Douglas County; Fitzgerald, Judge. 

Action by Albert E. Lebs, administrator of the estate of Louis Lebs, de- 
ceased, against the Mutual Benefit Health & Accident Association. Judgment in 
favor of the defendant, and the plaintiff appeals. 

Affirmed. 

Rait & Kuppinger, of Omaha, for appellant. 

Cleary, Horan & Skutt, of Omaha, for appellee. 


Heard before Goss, C. J., and Rose, Dean, Good, Eberly, Day, and Paine, JJ. 
Day, Justice. 


This is an action to recover for accidental death under the provisions of an 
accident policy. It is alleged by the plaintiff that the insured died on or about the 
16th day of July, 1928, as a result of an “accidental gunshot wound and by acci- 
dentally wandering and falling into the Missouri river.” The answer of the insur- 
ance company denied these allegations. The plaintiff appeals from a judgment 
entered upon a verdict in favor of the defendant. 


[1, 2] The plaintiff complains that the court erred in giving certain instruc- 
tions relating to the alleged shooting, in which the jury were told that a brawl 
or altercation between an insane father and his son would have some bearing 
upon the questions as to whether or not the shooting, if any, was accidental. This 
instruction is erroneous for the reason that it submitted the question to the jury 
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as to whether or not there was a brawl or altercation between the insured and 
his insane father, when there is no evidence in the record upon this question. 
The sole evidence as to what occurred is testimony of a witness to the effect 
that deceased said immediately after visiting the father’s home that his father 
shot him. The learned trial judge was in error in submitting this question to 
the jury. The instructions of the court should direct the jury’s attention only to 
issues of fact supported by evidence. Trute v. Holden, 118 Neb. 449, 225 N. W. 
238; Stiefler v. Miller, 120 Neb. 6, 231 N. W. 153, 232 N. W. 620. 


[3, 4] Complaint is made to the giving of another instruction to the effect 
that, if the insured committed suicide, his death was not accidental within the 
terms of the policy. This instruction is criticized on the theory that the defense 
of suicide is an affirmative defense. The appellant relies upon Michalek v. 
Modern Brotherhood of America, 179 Iowa, 33, which holds (161 N. W. 125, 126): 
“In an action upon a certificate of life insurance, defense of suicide, an expressly 
excepted risk, is an affirmative defense, the burden of establishing which by 
proof of facts excluding every reasonable hypothesis of natural death, is upon 
the insurer.” However, in an action on an accident policy to recover for accidental 
death, the burden is upon the plaintiff to establish such death. Evidence of suicide 
would tend to disprove accidental death. The only evidence from which a possible 
inference of suicide might be drawn was introduced by the plaintiff. The woman 
with whom the deceased boarded testified that he left a note which she had lost, 
and that it said: “He can’t stand it any longer, tell his brother too. Good bye. 
That is all.” In passing, it is significant that this witness could not read, and it is 
not disclosed how she acquired knowledge of the contents of the alleged message. 
The evidence in this record is not sufficient to support a finding upon this issue 
of fact, and, for that reason, the instruction should not have been given. 


Do the instructions erroneously given require reversal of the judgment in 
this case? The burden of proof was upon the plaintiff in this case to establish 
that the insured was dead and that his death was the result of an accident. 
Dodder v. AZtna Life Ins. Co., 104 Neb. 70, 175 N. W. 651. A brief summary of 
the evidence relating to the alleged accident would be helpful. A nephew testified 
that he went to the house, where the insured boarded, on the day after his dis- 
appearance; that he examined some tracks, and went over to the place where the 
father of the insured lived, nearby; that he examined the house, but could not 
find any bullets in the house; that he examined the driveway that ran by the 
house to the river. He also said: “I found tracks leading up part way in the 
driveway. It seemed as though they went so far and went back again, just to 
the end of the driveway, between the driveway and the street, I found a spot 
of blood there. * * * The grass looked as though somebody had fallen on it 
or been lying on it; it was down, see?” He testified also that the blood spot was 
six or eight inches in size; that he tried to follow the tracks, but could not go 
any farther on account of the grass in the road; that the tracks resembled the 
insured’s tracks because of a peculiar worn spot in the sole; that he went back 
to the house where insured lived and picked up the tracks and found there was 
the same worn spot there; that he traced them down over the dike; that he could 
not trace them any farther on account of the grass; that he went on down toward 
the river trying to pick up the tracks again; that he found tracks, but could not 
identify them; and that the father of the deceased had a gun. 


The woman with whom the insured boarded testified that the insured went 
over to his father’s house and she heard shooting; that the insured came home 
and “told me he got shot: his father shoot him;” that he was over to his father’s 
house about 30 minutes, after which he left for a few minutes to see his brother 
who lived at a short distance. This witness also testified that deceased came home 
and went to bed with his clothes on, where he remained for the rest of the day; 
that she thought he was feverish; that he got up about 9 o’clock in the evening 
and went out of the house and came back in again later, and that she never saw 
him again, and that she got up about 1 o’clock and found he was not there; that 
at about 3 o’clock she looked around the yard and searched along the river with 
her dog, but could not find him; that she saw neither a wound nor blood on his 
clothes; and that no doctor was called. The testimony of these witnesses is relied 
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upon by plaintiff to support the allegations of the petition that the plaintiff was 
accidentally shot and that he died as a result of said accident. 

[5-8] This evidence is not sufficient to establish that the insured died as the 
result of an accidental injury. In the first place, it must have been proved that 
the insured was injured accidentally. Assuming that he was shot, a fact upon 
which the evidence is not satisfactory, it. must be presumed that it was accidental. 
Upon this presumption must be developed the presumption that he is dead and 
under the terms of the policy died within 13 weeks, and that the injury was the 
cause of his death. The testimony of the witness who cared for him the day of 
the alleged shooting saw no blood on his clothing and saw no bullet wound. She 
testified that he was up and walked about during the day and walked out of the 
house 12 or 15 hours after the shooting. The next presumption necessary to be 
indulged in to permit a recovery is that the insured was delirious as a result 
of an accidental wound and while in such condition walked into the nearby river 
and was washed away. There is neither evidence to establish that the insured 
is dead nor evidence from which an inference of death may be drawn. The right 
to recover in this case rests upon the presumption that insured is dead; that he 
be presumed to have died within 13 weeks of the time he is presumed to have 
been accidentally shot. It is a well-established rule that presumptions and in- 
ferences may be drawn only from facts established, and presumption may not 
rest on presumption or inference on inference. Poweshiek County v. Merchants’ 
Nat. Bank, 209 Iowa, 467, 228 N. W. 32. This evidence is not sufficient to support 
a verdict in favor of the plaintiff, and the verdict returned by the jury for the 
defendant was the only one permissible under the law and the evidence. It is 
the well-established rule that, where the verdict of the jury is the only one which 
the evidence will support, erroneous instructions are not prejudicial. Ramold v. 
Clayton, 77 Neb. 178, 108 N. W. 980. Dodder v. AXtna Life Ins. Co.. 104 Neb. 
70, 175 N. W. 651. The record presents a case in which the evidence is not suf- 
ficient to support a verdict of the jury, and the trial court should have sustained 
the motion of the defendant for a directed verdict, after the evidence had been 
submitted. Swett v. Antelope County Farmers’ Mutual Ins. Co., 91 Neb. 561, 136 
N. W. 347; Coulter v. Cummings, 93 Neb. 646, 142 N. W. 109. 

Since the verdict of the jury was the only one which could have been re- 
turned which would have been supported by the evidence, the plaintiff was not 
prejudiced by the giving of instructions which found no support in the evidence. 

The judgment of the trial court is 

Affirmed. 


WILSON v. NATIONAL LIFE & ACCIDENT INS. CO. No. 28433. 
Supreme Court of Nebraska. March 2, 1933. 
247 Northwestern Reporter 29. 


INSURANCE. 

Where insured was injured during life of accident policy, nonpayment of pre- 
miums after disability arose held not to relieve insurer of liability. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Syllabus by the Court. 

Where an insured was injured during the life of a policy and she continued 
her premium payments thereon for some months thereafter, during which time she 
received disability benefits from the insurer, the subsequent nonpayment of pre- 
miums does not relieve the insurer of liability, since such liability became fixed at 
the time of the accident and was not contingent on future payments of premiums. 

Appeal from District Court, Douglas County; Fitzgerald, Judge. 

Action by Ida Wilson against the National Life & Accident Insurance Com- 
pany. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

King & Haggart, of Omaha, for appellant. 

O’Sullivan & Southard, of Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Dean, Good, Eberly, Day, and Paine, JJ. 

DEAN, Justice. 

On or about December 5, 1921, a combined policy of life, sickness and accident 
insurance was issued to Ida Wilson, the plaintiff, by the National Life & Accident 
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Insurance Company, defendant herein. The plaintiff, on or about May 4, 1930, 
sustained injuries in an automobile accident and, pursuant to the terms of the pol- 
icy, she has paid benefits by the defendant company for 140 days, or until October 
26, 1930. The plaintiff ceased her premium payments on November 3, 1930, and 
the defendant company contends that the policy thereupon lapsed and that the lia- 
bility of the company ceased. The plaintiff thereupon began this action to recover 
disability benefits for 140 days during 1931. Trial to a jury was waived and the 
court found for the plaintiff and against the defendant company in the sum of $120, 
with lawful interest from date, together with an allowance of $50 as attorney’s fees. 

The defendant company contends that no liability for benefits during 1931 ac- 
crued prior to May 4, 1931, and that the policy had lapsed for nonpayment of pre- 
miums. 

Neither party offered any evidence, but it was stipulated that the premiums 
were paid up to November 3, 1930; that the plaintiff was disabled on or about May 
4, 1930, as a result of an automobile accident, and that her disability continued at 
the time of the trial; that no premiums were paid by the plaintiff subsequent to 
November 3, 1930; that due notice was given the defendant company of plaintiff’s 
disability during the year 1931; and that the proofs of loss were waived by the 
company. 

The policy provides that it shall not lapse for nonpayment of premiums until 
such premiums are four weeks in arrears, but further provision is made that the 
insured shall not be entitled to sick or accident benefits when premium payments 
are two weeks or more in arrears, and that the subsequent payment of such ar- 
rears shall not entitle the insured to benefits for sickness or disability “beginning 
or occurring during the period of such arrears.” And the policy also provides that 
the payment of benefits during any twelve consecutive months shall be limited to 
140 days. 


Does the failure of the plaintiff to pay premiums on the policy in suit after the 
disability began far a recovery of benefits? We are constrained to hold that the 
provision in the policy that an insured shall not be entitled to sick or accident 
benefits when premium payments are two weeks or more in arrears applies to 
disability occurring after the insured is in arrears and not to the facts in the 
present case. Likewise, the provision that the subsequent payment of arrears shall 
not entitle the insured to benefits for sickness or disability “beginning or occurring 
during the period of such arrears” does not apply herein, as the disability began 
before the period of arrears, and it appears to us that the word “occurring” 
must be construed as meaning happening during the period of arrears and without 
reference to a disability that was continuing, as in the present case. On this 
point it has been held: “Under a policy of life insurance which also contained 
a total disability clause, lapse of the policy by nonpayment of the premium did 
not operate as a release of the compny from any liability on a total disability 
claim, which had arisen prior to such lapse” Illinois Bankers’ Life Ass’n v. 
Byassee, 169 Ark. 230, 275 S. W. 519, 41 A. L. R. 379. In Railway Mail Ass’n 
v. Dent (C. C. A.) 213 F. 981, 984, L. R. A. 1915A, 314, it is stated: “The cause 
of action against the association arose when the accident occurred, and was not 
subject to impairment by subsequent default of the insured in the conditions of 
continued membership.” In Seyk v. Millers’ Nat. Ins. Co., 74 Wis. 67, 41 N. W. 
443, 3 L. R. A. 523, it was held that the nonpayment of an assessment falling 
due after a loss did not defeat an action upon the policy, even though the amount 
of the loss was not actually due to the insured when the assessment became 
payable. The Seyk Case was cited by us in Johnston v. Phelps County Farmers’ 
Mutual Ins. Co., 63 Neb. 21, where, in the body of the opinion at page 25, 8& 
N. W. 142, 143, 56 L. R. A. 127, we stated: “After loss, the relation between 
insurer and insured becomes one of debtor and creditor, not subject to this 
forfeiture clause in the policy; and, in consequence, no forfeiture arises 
from nonpayment of an assessment falling due after loss.” In Kentucky Life & 
Accident Ins. Co. v. Kaufman, 102 Ky. 6, 42 S. W. 1104, the court held that the 
30 days allowed for the payment of assessments were not merely days of grace, 
but that the meaning of the provision was that the contract of insurance remained 
in force for 30 days from the date of notice, and the insured having died within 
the time without having paid his assessment, the policy was not forfeited. And 
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the court also held in the Kaufman Case that, “the policy being in force at the 
time of the insured’s death, the contract was thereby terminated, and the liability 
of the company fixed, and the relation of debtor and creditor created between 
the company and the beneficiary.” In Burkheiser v. Mutual Accident Ass'n 
(C. C. A.) 61 F. 816, 26 L. R. A. 112, where a member of a mutual benefit 
association died within 90 days after an accident that caused his death, the court 
held that the fact that before his death he ceased to be a member, because of 
default in paying an assessment falling due after the accident, did not relieve 
the association from liability, since its liability became fixed at the time of the 
accident. 

The defendant company contends that liability for accidental death benefits 
may very properly be said to accrue at the time of the accident, and that non- 
payment of premiums during the specified period between the date of accident 
and date of death would not prevent a recovery, but it is argued that “liability 
for health and accident benefits does not accrue until proof of continuing dis- 
ability is made.” It is also contended that, under the provisions of the policy in 
suit, no liability for sickness or accident disability would accrue for the year 1931, 
until a certificate of continuing disability was furnished on and before May 4, 
1931. On this point, however, as above noted, it was stipulated between the 
parties that due notice was given the defendant company of the plaintiff’s dis- 
ability during 1931, and that “proofs of loss were waived by the defendant 
company.” 

The general rule appears to be that default in the payment of assessments 
falling due after an accident does not relieve the insurer from liability. We con- 
clude that, where the plaintiff was injured during the life of the policy and she 
continued her premium payments thereon for some months thereafter, during 
which time she received disability benefits from the insurer, the subsequent non- 
payment of premiums does not relieve the insurer of liability, since such liability 
became fixed at the time of the accident and was not contingent on future pay- 
ments of premiums. 

The judgment is affirmed with directions that $50 be allowed plaintiff’s 
attorneys for services in this court. 

Affirmed. 

McLAUGHLIN v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES. No. 121. 
Court of Errors and Appeals of New Jersey. Jan. 31, 1933. 
164 Atlantic Reporter 579. 
INSURANCE. 


Accident insurer, contracting to make payments to trustee after beneficiary’s 
eighteenth birthday, cannot be compelled to make payments to his guardian 
sooner. 

(For other cases, see Insurance,. Dec. Dig. § 597.) 

Appeal from Court of Chancery. 

Suit by John Francis McLaughlin, an infant, by his next friend, Kathleen 
M. McLaughlin, against the Equitable Life Assurance Society of the United 
States. Decree for complainant, and defendant appeals. 

Reversed. 

Collins & Corbin, of Jersey City (Edward A. Markley, of Jersey City, of 
counsel), for appellant. 

Andrew J. Whinery, of Newark (Joseph G. Lyons, of Newark, of counsel), 
for respondent. 

Kays, J. 

This is an appeal from a decree of the Court of Chancery. 

The facts in the case are that the Equitable Life Assurance Society of the 
United States, the defendant below, issued a policy of insurance on the life of 
John J. McLaughlin the father of John Francis McLaughlin, the infant com- 
plainant. The contract of insurance provided that in case the insured should die 
as a result of an accident the insurance company weuld pay $2,000. The assured’s 
death was caused by an accident. The policy had attached to it and as part 
thereof an agreement therein called the “Educational Fund Agreement” for the 
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benefit of the son, John F. McLaughlin, the infant, provided the said John F. 
McLaughlin was living at the time the policy became a claim. This agreement 
provided that the proceeds of the policy at the death of the insured should not 
be paid in a single sum, but should be held by the society and paid in accordance 
with the following table of installments over a period of four years in equal 
annual payments; and in the event of the death of the insured prior to the 
beneficiary attaining the age of eighteen years, the proceeds of the policy shouid 
be held by the society until the beneficiary reached said age and should then 
be payable in installments as aforesaid. It further provided that the society 
would pay interest annually on the amount so held at the rate of 3 per centum 
per annum and that any payments due under the contract after the death of the in- 
sured during the minority of the beneficiary were to be payable to Kathleen Mc- 
Laughlin, the wife of the insured as trustee or her successor, in trust for the 
beneficiary. 

John J. McLaughlin died leaving him surviving his wife, Kathleen McLaughlin, 
and two children, the infant complainant, who was then ten years of age, and a 
daughter, Sally Ann, who was then two years of age. The bill of complaint in 
the court below was filed asking permission to use so much of the corpus of the 
proceeds of the insurance policy, which was $2,000, as the court might determine 
necessary for the support, maintenance, and education of the infant complainant. 
After the hearing the court directed the defendant to pay to the guardian of the 
infant, when appointed and qualified, the sum of $25 per week from the sum of 
$2,000 held by the insurance company until further order of the court. The 
Vice Chancellor seemed to base his conclusions on the supposition that the fund 
was a trust and on what the father would have done under the circumstances 
if he were alive and that because the contract of insurance was made before the 
birth of the infant, Sally Ann, assumed that the father. if he were living to-day, 
would want his wife and both his children supported from this fund. because 
it appeared from the evidence he left no other property with which they could be 
supported. The defendant below appeals to this court on the ground that the 
policy of insurance and the claim which resulted thereunder by reason of the 
death of the insured did not create a trust and that the relation of the parties 
to the suit was not that of trustee and cestui que trust, and also for the reason 
that there was no evidence before the Vice Chancellor which justified him in 
decreeing that the defendant should pay the guardian of the infant $25 a week. 
We are of the opinion that the court below erred in respect to the construction 
which it placed upon the contract of insurance. The policy of insurance was a 
contract, and under its terms the insurance company was bound to carry out its 
provisions. The intention of the insured was to provide a fund for the education, 
support, and maintenance of his son, John F. McLaughlin, in the event that the 
insured died before his son attained the age of eighteen years and that he should 
not have access to such fund except as provided in the contract of insurance until 
he attained the designated age. This fund, therefore, did not become a trust 
fund until it was paid over by the insurance company under the term of the 
contract of insurance to the trustee, and this was not to take place until the 
beneficiary arrived at the age of eighteen years, when it should be paid in install- 
ments covering a period of four years. 

We are of the opinion that the court could not change the terms of this 
contract and that the insurance company cannot be compelled to agree to any 
other terms than the terms set forth therein. It is, therefore, not necessary to 
consider the other point raised by the appellant. 

The decree below is, therefore, reversed. 

For affrmance: None. 

For reversal: The Chancellor, Justices Trenchard, Parker, Lloyd, Case, Bodine, 
Donges, Brogan, and Heher, and Judges Kays, Hetfield, Wells, and Kerney—13. 














1340 The Insurance Law Journal, Vol. 80 [June, 1933 


CONNECTICUT GENERAL LIFE INS. CO. v. SKURKAY. No. 592. 
Supreme Court of North Carolina. Feb. 22, 1933. 
167 Southeastern Reporter 802. 
1. INSURANCE. 


Contract of insurance must be interpreted under law of state in which it was 
made. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 
2. INSURANCE. 

Under Pennsylvania law, statement in application for health and accident 
insurance that applicant had no other disability insurance held warranty which 
could not be waived by agent. 


(For other cases, see Insurance, Dec. Dig. § 375[1].) 

3. INSURANCE. — 

Under Pennsylvania law, applicant’s statement in application for health and 
accident insurance of no other disability insurance held material to risk, pre- 
cluding recovery on policy where statement was, false. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 


Appeal from Superior Court, Buncombe County; Sink, Judge. 

Action in county court by the Connecticut General Life Insurance Company 
against John B. Skurkay, to cancel a health and accident policy, in which defend- 
ant counter-claimed. From the judgment of the superior court affirming the judg- 
ment of the county court in favor of defendant, plaintiff appeals. 

Reversed. 

On or about April 10, 1930, the defendant, a resident of Masontown, Pa., made 
written application to the plaintiff for a policy of health and accident insurance, 
and a policy was duly issued. The policy recites: “In consideration of the applica- 
tion for this policy, a copy of which is attached hereto and made a part hereof, 
and of the annual premium of $186.60, to be paid on or before the 17th day of 
April in each year during the continuance of this policy until thirty full annual 
premiums have been paid, does hereby insure John B. Skurkay, of Masontown, 
State of Pennsylvania,” etc. The disability indemnity provided was $300 a month. 
The application contained the following questions: “Do you hereby agree that all 
the foregoing statements and answers, as written, are true, and that your accept- 
ance of any policy issued on this application shall constitute the ratification by you 
of any corrections, additions or changes made by the company and noted in memo- 
randum attached to policy when issued?” This question was answered in the 
handwriting of the defendant, “Yes.” The application also contained the following: 
“T hereby declare that all the statements and answers to the above questions are 
complete and true, and I agree that they shall form a part of the contract of in- 
surance applied for,” etc. This portion of the application was signed by the de- 
fendant in his own handwriting. Question 26 of the application was as follows: 
“Do your average earnings, excluding income from investments, exceed the ag- 
gregate indemnity payable for disability under this and all other policies now car- 
ried by you?” . This question was answered, “Yes.” Question 27 involved two 
specific inquiries: (a) Amount of life insurance; (b) disability benefit per month 
or week, accruing from other policies then in force. The defendant wrote the 
word “none” under the heading requiring information as to the amount of dis- 
ability benefit payable per month or per week by the terms of such other policies. 
The policy of insurance contains certain standard provisions, among others, as 
follows: 

“2. No agent has authority to change this policy or to waive any of its pro- 
visions. No change in this policy shall be valid unless approved by an executive 
officer of the company and such approval be endorsed hereon.” 

“G. The copy of the application attached hereto is hereby made a part of this 
contract. The falsity of any statement in the application for this policy shall not 
bar the right to recovery hereunder unless such false statement was made with 
actual intent to deceive or unless it materially affected either the acceptance of 
the risk or the hazard assumed by the company, anything in the application here- 
for to the contrary notwithstanding.” 

The plaintiff, insurance company, brought an action against the defendant 
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to cancel the policy, alleging that at the time the defendant made the applica- 
tion he had outstanding policies providing monthly disability benefits in the sum 
of $330, and that when the defendant in the application for the policy sued on 
had stated in writing that he had no insurance with disability benefit, that such 
statement was false and material. The defendant filed an answer denying that 
he had made any false statement, and alleging that if there were any errors or 
mistakes contained in the written application “that all the facts were truly stated 
by this defendant to the agent who solicited and wrote said insurance, at and 
before*said application was signed. * * * That the said agent presented to this 
defendant a blank form purporting to be an application for insurance, and at 
said time this defendant stated that he had insurance policies all of which were 
in the possession of a brother-in-law of defendant or in a safety deposit box 
of a bank with which said brother-in-law was associated, in a town some distance 
from Masontown, and that this defendant did not know whether the said insur- 
ance policies contained any disability benefits, and stated to the said agent that 
this defendant would have to get said insurance policies and look at them before 
he could tell whether they contained sick benefits; whereupon, the said agent 
of said insurance company, with full knowledge of all the facts, stated to this 
defendant that it made no difference, and instructed and directed this defendant 
to answer the said question as to disability benefits in said insurance policy as 
contained in said writing purporting to be an application for insurance, and that 
the answer inserted therein was also written at the request and direction of 
the plaintiff through its authorized agent,” etc. 

The cause was tried in the county court of Buncombe county. The defend- 
ant, Skurkay, testified that he was a physician living in Pennsylvania at the 
time of application for the insurance. He came to Ashville about November, 
1930, and there was evidence tending to show that he was suffering with tuber- 
culosis. He testified that the agent for the insurance company was named 
Koontz, and that Koontz came to his office and persuaded him to take out the 
policy of insurance in controversy. The defendant further testified that when 
he was filling out the application Koontz was standing “right back of me, read- 
ing the questions in the application. He came down them and I answered 
accordingly. He really told me what to put in, and I wrote it until we came 
to the questions under discussion. As to question 26: ‘Do your average earn- 
ings, excluding income from investments, exceed the aggregate indemnity pay- 
able for disability under this and all other policies now carried by you?’ I 
answered ‘Yes.’ Then he came to question 27: ‘What is the total amount of 
insurance in force on your life?’ * * * When we came to question 27, he said: 
‘How much life insurance do you carry?’ I hesitated, had to think. I put down 
$10,000, $10,000, $13,000, and $6,000.00. When he came to question: ‘Do you carry 
any disability benefits?’ I started to put ‘unknown,’ as you can see. I said: ‘I 
can’t tell you whether I carry disability benefits or not. My policies are with 
my brother-in-law in the Peoples National Bank in a town thirty-eight miles 
away, where I keep my valuables.’ He said: ‘Since you answered question No. 
26, “Yes,” * * * that doesn’t matter, put down none! So I put down “none”.’” 

The evidence tended to show that the defendant was an intelligent man, and 
had acted as medical examiner for insurance companies. He also testified that 
his income at the time was from $725 to $750 per month. On cross-examination 
he said: “When I came to fill out the application in this Connecticut policy I 
did not know for sure whether those other policies contained disability benefits. 
I thought they might have them in it.” 


There was evidence offered by the plaintiff tending to show that the amount 
of other disability benefits in force was considered by the companies in issuing 
policies, and that policies would ordinarily be issued “up to within sixty per cent 
of that income, provided the other requirements had been met,” etc. The 
officer of plaintiff, who passed upon applications for accident and health insur- 
ance with disability benefits, stated that if he had known that the defendants 


had benefits aggregating $330 per month under other policies then in force, he 
would have declined the application. 


The question was submitted to a jury and the verdict declared: (1) That 
the defendant had stated in the written application that other policies of life 
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insurance covering his life “contained no disability benefits”; (2) that the plain- 
tiff knew that the policies were not available to the defendant at the time of 
signing the application, and that defendant did not know whether they contained 
disability benefit provisions; (3) that the answer to question No. 27 in the ap- 
plication, relating to disability benefits, was not material to the risk; (4) that 
the plaintiff waived the incorrectness of the answer in the application; (5) that 
the policy was not fraudulently obtained; (6) that the defendant was entitled 
to recover $900 with interest upon his counterclaim for three months’ benefit 
under the policy. 

There was an appeal to the superior court from the judgment of the county 
court, and the trial judge overruled the exceptions and affirmed the judgment of 
the county court. From such judgment, plaintiff appealed. 

John Izard and Harkins, Van Winkle & Walton, all of Asheville (C. H. 
Voorhees and B. M. Anderson, both of Hartford, Conn., of counsel), for ap- 
pellant. 

R. R. Williams, of Asheville, for appellee. 

BropcEN, Justice. 


[1] The contract of insurance was made in Pennsylvania, and must be 
interpreted in accordance with the law of that state. Cannaday v. R. R., 14% 
N. C. 439, 55 S. E. 836, 8 L. R. A. (N. S.) 939, 118 Am. St. Rep. 821; Hall v. 
Western Union Tel. Co., 139 N. C. 369, 52 S. E. 50; Tieffenbrun v. Flannery, 
198 N. C. 397, 151 S. E. 857, 68 A. L. R. 210. Consequently, in undertaking to 
interpret and apply the law of Pennsylvania, this court is somewhat in the 
position of an innocent bystander. 

In arriving at the meaning and applicability of the Pennsylvania laws and 
decisions, the plaintiff offered as a witness an eminent attorney of that state 
and a graduate of the University of Pittsburgh Law School, who testified in 
substance that the answer to question No. 27, considered in the light of perti- 
nent Pennsylvania decisions, was material as a matter of law. The defendant 
offered an eminent member of the Pennsylvania bar, also a graduate of the 
University of Pittsburgh Law School, who testified that the materiality of the 
question should be submitted to the jury, and, further, that the knowledge of 
the agent, Koontz, was imputable to the plaintiff and constituted an estoppel. 
These eminent experts cite and rely upon the same Pennsylvania cases to sup- 
port their conclusions. In other words, two legal experts, graduates of the same 
law school, and practicing in the same state, cite the same opinions, but draw 
conclusions therefrom as far apart as zenith and nadir. 


However, both parties cite the case of Koppleman vy. Commercial Casualty 
Insurance Company, 302 Pa. 106, 153 A. 121, 122. This decision was rendered in 
1930, and is one of the latest decisions upon the pertinent principles of law. 
Quoting from the March Case, 186 Pa. 629, 40 A. 1100, 65 Am. St. Rep. 887, 
the Pennsylvania court said: “Misrepresentation or untrue statement in an 
application, if made in good faith, shall not avoid the policy unless it relate to 
some matter material to the risk. If it does relate to such matter, the act is 
inapplicable. If the matter is not material to the risk, and the statement is made 
in good faith, although it is untrue, it shall not avoid the policy. * * * Ordinarily 
questions of good faith and materiality are for the jury, and where the mater- 
iality of a statement to the risk involved is itself of a doubtful character, its 
determination should be submitted to the jury. But it was never intended by 
the act of 1885, nor did that act assume to change the law in cases where the 
matter stated was palpably and manifestly material to the risk, or where it was 
absolutely and visibly false in fact.” The Koppleman Case is an illuminating 
utterance, and assembles, discusses, and distinguishes various decisions in Penn- 
sylvania upon a variety of false statements or representations in application for 
insurance. Summarizing the governing principle, the court said: “In the instant 
case, the proof is not only undisputed, but it comes from the plaintiff himself. 
Under such conditions, whether it be a representation or warranty, if the state- 
ment made is material and admittedly untrue, there can be no recovery on the 
policy.” The same general view of the Pennsylvania law is declared by the 
district court of Pennsylvania in Zeidel v. Connecticut General Life Insurance 
Company (D. C.) 44 F.(2d) 843. The March Case, supra, holds specificially 
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that existing insurance in another company at the time of an application is 
material as a matter of law. The court said: “In respect to the first class of 
questions above enumerated, in which the materiality of them was submitted 
to the jury, we are clearly of opinion that they were all material, and that the 
jury should have been so instructed.” See, also, Leadman v. AXtna Life Ins. 
Co. (W. Va.) 163 S. E. 716, and Southern Surety Company of New York v. 
Fortson, 44 Ga» App. 329, 161 S. E. 679. The Fortson Case, supra, involved a 
false statement as to the amount of disability insurance carried by the applicant. 

[2, 3] In the case at bar, the defendant, a skilled and intelligent man, wrote 
the answers to the questions in the application himself. The answer to question 
27, so written by him, was false. He solemnly agrees “that all the foregoing 
statements and answers as written are true.” Manifestly the amount of disabil- 
ity benefit carried by an applicant would enter into a determination of the 
advisibility of the risk. If the agent had written the answers in the application, 

the doctrine of estoppel announced in Evans v. Metropolitan Life Ins. Co., 294 
' Pa. 406, 144 A. 294, would doubtless apply; but the defendant, the sole and ex- 
clusive author of the statements in the application, furnished material informa- 
tion to the plaintiff, which, in the language of the Pennsylvania court, “was 
absolutely and visibly false in fact.” Therefore, as we interpret the Pennsylvania 
decisions, the plaintiff was entitled to have the trial judge give the following 
instructions duly requested: 

“(a) The court has charged you that the policy in controversy contained 
Addition Provision ‘G,’ and the court charges you that under the law of Penn- 
sylvania the answer to question 27 in the application is a warranty, and that a 
warranty cannot be waived by an agent such as solicited the policy in this case. 
The evidence is not disputed that the answer to question 27 is false, and being 
a warranty as explained, it is your duty to answer the issues in favor of the 
plaintiff.” 

“(b) That under the facts in this case and all the evidence, the court in- 
structs you that under the law of Pennsylvania question No. 27 was material 
to the risk, and you will answer the third isue ‘Yes.’” 

The exceptions of the plaintiff to the failure of the trial court to give the 
foregoing instructions is sustained. 

Reversed. 


CITIZENS’ MUT. LIFE ASS’N v. KENNEDY. No. 12772. 
Court of Civil Appeals of Texas. Fort Worth. Jan. 28, 1933. 


57 Southwestern Reporter (2d) 265. 
1. INSURANCE. 

Provision in policy for indemnity for “permanent and total loss of a hand” 
must be construed with reference to usefulness, and, if use for all practical pur- 
poses is destroyed, insurer is liable. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

2. INSURANCE. 

Where following gunshot wound four fingers of farmer’s left hand had to 
be amputated, index finger below and the others just above knuckles joining 
fingers to palm, question of “permanent and total loss of a hand” within policy 
indemnifying therefor held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from District Court, Denton County; B. W. Boyd, Judge. 

Action by L. H. Kennedy against the Citizens’ Mutual Life Association. 
From judgment for plaintiff, defendant appeals. 

Affirmed. 

Tom Whipple, of Waxahachie, for appellant. 

Willis & West, of Dallas, for appellee. 

DUNKLIN, Justice. 


The Citizens’ Mutual Life Association of Waxahachie, Tex., has prosecuted 
this appeal from a judgment rendered in favor of L. H. Kennedy on two policies 
of insurance issued to him in the sum of $600, each, aggregating $1,200. 

Each policy contained this stipulation: “The Citizens’ Mutual Life Association 
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further agrees to pay fifty cents ($.50) from each member that is in good stand- 
ing in this class not to exceed six hundred ($600.00) dollars for permanent and 
total loss of an eye, hand or foot, provided benefits for loss under this provision 
shall never exceed eleven hundred ($1,100.00) dollars.” 

The suit was based on allegations that plaintiff had sustained a total loss of 
his left hand, and the judgment rendered was upon a finding of the jury sustaining 
that allegation. 

The principal contention presented here by different assignments of error is 
that the evidence was insufficent as a conclusion of law, to prove that the plaintiff 
had sustained a total loss of his hand. The evidence shows that four fingers of 
plaintiff's left hand were so injured by the accidental discharge of a gun that they 
had to be amputated. A diagram of the hand appearing in the statement of facts 
shows that, after the accident, the index finger was amputated just below the 
knuckle which joins that finger to the palm of the hand, and the other three fingers 
just above the knuckles which joined the fingers to the palm of the hand. 


Plaintiff was a farmer by occupation, and according to his testimony his left 
hand is now wholly useless in the performance of his work as such farmer and 
of any other work, although he testified that he could pick up some light object, 
like a pair of glasses or a piece of paper, by gripping the same between his thumb 
and the remaining stub of his hand. And his testimony to that effect was corro- 
borated by that of his wife and also by Dr. M. L. Holland, the surgeon who am- 
putated his fingers and treated him for some time thereafter; and also by the ex- 
hibition of his hand itself to the jury. A diagram showing the anatomy of the 
left hand with lines drawn across the same to indicate the line of amputation of 
plaintiff’s hand was introduced in evidence and appears in the statement of facts. 

Kemper v. Police & Firemen’s Ins. Ass’n (Tex. Com. App.) 44 S.W.(2d) 978, 
979, was a suit by Mrs. Thekla Kemper, surviving wife of Wm. H. Kemper, de- 
ceased, to recover $2,000 on an insurance policy issued by the Police & Firemen’s 
Ins. Association to Wm. H. Kemper, in which it was agreed that that amount 
should be payable to his widow in the event he should receive bodily injuries 
through accidental means resulting in his death, with this provision: “A. For loss 
of life $2,000.00 * * * And provided further that the above Benefits for loss of 
life shall he payable only in the event that the disability resulting from said injury 
shall be total and immediate and shall be continuous from the time of the injury 
to the time of the death of said member.” 


It appears that Wm. H. Kemper was captain in the city fire department in the 
city of San Antonio, and, while attempting to extinguish a fire in a drug store, he 
inhaled gases and fumes arising from chemicals used in fighting the fire and drugs 
stored in the building, and as a result thereof he became sick while fighting the fire 
and vomited and had pains in his chest and throat, and continued sick from the 
time of the fire to the time of his death, which occurred 20 days later. However, 
the evidence showed that, after the fire, he returned to his post of duty as a fire- 
man, and remained in the performance of the same as best he could, although 
suffering from pain for some 12 or 13 days, at the termination of which time he was 
sent to a hospital where he died, from the effects of the gases, about one week 
later. A judgment in favor of plaintiff in that case was affirmed by the Supreme 
Court, overruling the contention made by the defendant company that the evi- 
dence failed to show that the disability of Wm. H. Kemper resulting from the 
injury was “total and immediate, and shall be continuous from the time of the 
injury to the time of death of such member,” within the meaning of the provision 
of the policy above quoted. The opinion of Justice Critz in that case shows a 
careful review of prior decisions touching on that point. It is pointed out that, 
while the policy of insurance was a contract which must be construed in the light 
of the facts as any other contract, yet it is the duty of the court to interpret it as 
strictly as its longuage will reasonably permit against the insurer, and the follow- 
ing is quoted from the opinion: 

“We think further that it is impossible to lay down an iron-bound rule by 
which it can always be accurately determined from a given state of facts, whether 
a person has been totally disabled from the time of injury until the time of death 
within the meaning of this contract. We do hold, however, that as a general 
rule it can be said that a person is totally disabled from the time of injury until 
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the time of death when during all such time his condition is such that common 
prudence, and the exercise or ordinary care, would require him to desist from the 
performance of his duties. [Citing cases.] 

“In Texas Employers’ Ins. Ass’n v. Brock, supra [36 S. W.(2d) 704], Section 
B of the Commission [of Appeals] had before it a case involving the term ‘total 
incapacity,’ as used in the Texas Workmen’s Compensation Law, article 8306, R. 
Cc. S. The trial court defined the term as follows: ‘In answering the foregoing 
issue you are charged that the term “total incapacity,” as used in the Workmen's 
Compensation Act, does not imply an absolute disability to perform any kind of 
labor, but a person disqualified from performing the usual task of a workman in 
such a way as to enable him to procure and retain employment is regarded as total 
incapacity.’ ” 

See, also, Winters Mutual Aid Ass’n v. Reddin (Tex. Com. App.) 49 S.W. 
(2d) 1095, and authorities there cited, including Commonwealth Bonding & Cas- 
ualty Ins. Co. v. Bryant, 113 Tex. 21, 240 S. W. 893. 

We conclude that the reasons upon which those decisions are based apply with 
equal force to the loss of a hand. 

[1, 2] The policy did not stipulate that compensation should be paid for the 
loss of a hand in the event it should be severed from the arm. The stipulation for 
indemnity for the loss of a hand should be construed as referable to its usefulness, 
and, if its use was destroyed for all substantial and practical purposes, the condi- 
tion for the payment of the indemnity was fulfilled. Modern Order of Praetorians 
v. Taylor, 60 Tex. Civ. App. 217, 127 S. W. 260, and authorities there cited; 
Brotherhood of Railroad Trainmen v. Britton (Tex. Civ. App.) 292 S. W. 286; 
Business Men’s Mutual v. Lockhart (Tex. Civ. App.) 291 S. W. 658; Life & Cas- 
ualty Co..of Tennessee v. Peacock, 220 Ala. 104, 124 So. 229; Cooley’s Briefs on 
Insurance, vol. 8 (2d Ed.) Supplement, p. 5574 (par. b) bottom page 803, and de- 
cisions there cited; Ozark Mutual Life Ass’n v. Winchester, 116 Okl. 116, 243 P. 
735; Moore v. A&tna Life Ins. Co., 75 Or. 47, 146 P. 151, L. R. A. 1915D, 264, Ann. 
Cas. 1917B, 1005. 


The following is quoted from the opinion in Hoffman y. A®tna Fire Ins. Co., 
32 N. Y. 405, 88 Am. Dec. 337: 


“ “All words,’ says Lord Bacon, ‘whether they be in deeds, or statutes, or 
otherwise, if they be general, and not express and precise, shall be restrained un- 
to the fitness of the matter and the person.’ (Bacon’s Law Maxims, Reg., 10.) 
** * 


“It is a rule of law, as well as of ethics, that where the language of a promisor 
may be understood in more senses than one, it is to be interpreted in the sense 
in which he had reason to suppose it was understood by the promisee. (Potter 
v. Ontario & L. M. Ins. Co., 5 Hill [N. Y.] 149; Barlow v. Scott, 24 N. Y. 40). 
It is also a familiar rule of law, that if it be left in doubt, in view of the general 
tenor of the instrument and the relations of the contracting parties, whether given 
words were used in an enlarged or a restricted sense, other things being equal, that 
construction should be adopted which is most beneficial to the promisee. (Coke’s 


Litt., 183; Bacon’s Law Maxims, Reg., 3; Doe v. Dixon, 9 East. 16; Marvin v. 
Stone, 2 Cow. [N. Y.] 806.)” 


[3] Complaint is made of the following instruction to the jury on the ground 
that it was incorrect as a proposition of law and was in the nature of a general 
charge: “Total loss of a hand, within the meaning of the insurance certificate sued 
on, means that so much of the hand must be lost as will render the remaining 
part of it of no material or practical use or benefit.” 


That instruction was substantially to the same effect as the one approved in 
Texas Employers’ Ins. Ass’n v. Brock (Tex. Com. App.) 36 S.W.(2d) 704, cited 
in Kemper v. Fireman’s Ins. Ass’n, supra. And it was required under the rule 


announced in Washington Fidelity Nat. Ins. Co. v. Williams (Tex. Com. App.) 
49 S.W.(2d) 1093. 


Dr. Holland, a witness for plaintiff, fully qualified as an expert by showing 
that he had had long experience as a surgeon. He was then interrogated by the de- 


fendant’s counsel at length as to the effect of plaintiff’s injury and also concerning 
the report he made to the defendant concerning the injury after he had treated him, 
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which included the following question and his answer: “Do you consider his hand 
as being’ totally and permanently off? Answer: Yes.” 

Plaintiff’s counsel then on redirect examination elicited from the witness this 
answer: “I meant that his hand was totally and permenently off as far as grip- 
ping a plow handle was concerned, as far as chopping cotton with that hand and 
as far as carrying a bucket of water with it.” 

[4] To that answer defendant’s counsel interposed a general objection without 
specifying any particular ground therefor, and which objection was overruled. We 
believe it clear that there is no merit in the assignment of error presented to that 
ruling. 

For the reasons indicated, all assignments of error are overruled, and the 
judgment of. the trial court is affirmed. 
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AUTOMOBILE 
DI MAURO v. TNA INS. CO. 


Supreme Court of Errors of Connecticut. Feb. 14, 1933. 
164 Atlantic Reporter 494. 
1. INSURANCE. 


Provision of sales contract that seller might insure truck “to properly protect” 
purchaser, seller, and seller’s assignee, authorized taking out insurance for term 
reasonably sufficient to protect seller’s and assignee’s interests. 

(For other cases, see Insurance, Dec. Dig. § 104.) 

2. INSURANCE. 

Honest belief of buyer of truck that fire insurance procured thereon by seller, 
pursuant to contract authorization, was for 18 months’ term only, held not to 
avoid second insurer’s defense of other insurance under second policy taken out 
by buyer, where loss occurred, before original policy, issued for two year period, 
had expired. 

Second policy on which this suit was brought provided “no recovery 
shall be had under this policy if at the time a loss occurs there be any 
other insurance, whether such insurance be vaild and/or collectible or not, 
covering such loss, which would attach if this insurance had not been 
effected.” At the time of the loss the original policy had not expired and, 
at least, would have attached if second policy had not been effective. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

3. INSURANCE. 


Buyer of truck who by contract authorized seller to take out insurance held 
bound by its knowledge of terms of policy taken pursuant to such authorization 
(For other cases, see Insurance, Dec. Dig. § 113.) 


Appeal from Superior Court, Litchfield County; Edwin C. Dickenson, Judge 

Action by Santo Di Mauro against the AXtna Insurance Company to recover 
on a policy of fire insurance on plaintiff's truck. Judgment for defendant on 
trial to the court, and plaintiff appeals. 

No error. 

R. L. Carmody, of Winsted (Edward J. Myers, of Hartford, on the brief), 
for appellant. 

Edwin A. Clark, of New Haven, for appellee. 

Ma ttstr, C. J. 

On March 27, 1929, the plaintiff purchased from a motor sales company an 
automobile truck under a conditional bill of sale. paid a portion of the price at 
the time, and agreed to pay the balance in eighteen monthly installments. The 
contract of sale provided that the sales company might insure the truck against 
fire and theft for its own protection and the protection of its assignee and the 
purchaser, that the plaintiff would pay the premium for the insurance upon 
demand, and that on his failure to pay it, it was to be secured by the contract. 
The amount the plaintiff agreed to pay the sales corporation included a premium 
for insurance, as the plaintiff well knew. The sales company at once insured 
the truck against fire with the General Exchange Insurance Company, the policy 
being for two years, and also assigned its interest in the contract and truck to 
the General Motors Acceptance Corporation. The insurance obtained was 
reasonably necessary properly to protect the interests of the sales company and 
its assignee. It is found that the plaintiff accepted the policy and knew that the 
insurance had been effected. He believed, however, that the policy was for only 
eighteen months. On or about September 24, 1930, he made the final payment 
upon the truck, and thereupon the sales company ceased to have any interest in it. 
On January 12, 1931, he took out a fire insurance policy upon the truck with 
ihe defendant for the term of one year. This policy provided: “No recovery shall 
be had under this Policy if at the time a loss occurs there be any other insurance, 
whether such insurance be valid and/or collectible or not, covering such loss, 
which would attach if this insurance had not been effected.” He was not asked 
when the policy was issued whether there was other fire insurance upon it and 
made no statement in regard to other insurance. On or’about February 28, 1931, 
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the truck was badly damaged by fire. The plaintiff brought this action against 
the defendant to recover his loss under the policy issued by it. From a judgment 
for the defendant he has appealed. : 

At the time the loss occurred the policy issued by the General Exchange 
Insurance Company had not expired and, at least, would have attached if the 
policy issued by the defendant had not been effected. The provision from that 
policy we have quoted, in the absence of some sufficient countervailing circum- 
stance, prevents any recovery upon it for the plaintiff’s loss. Cutler v. Royal Ins. 
Co., 70 Conn. 566, 571, 40 A. 529, 41 L. R. A. 159. 

[1-3] The plaintiff relies upon two circumstances as sufficient to obviate this 
result: First, that the sales company had no power to take out insurance for a 
longer period than eighteen months; and, second, that he honestly belived that 
the policy in the General Exchange Insurance Company ran only for that period. 
As to the first claim the contract with the sales company merely provided that 
the seller might insure the truck “to properly protect” the purchaser, seller, and 
seller’s assignee; this would authorize it to take out insurance for a term reason- 
ably sufficient to protect its interests and those of its assignee; and the trial court 
has expressly found that the insurance in question was reasonably necessary to 
accomplish that purpose. As to the second claim, the provision quoted is not 
limited to situations of fraud by an insured and makes no allowance for even 
honest mistakes upon his part; it puts the onus upon him to see that there is no 
other insurance upon the property covered by the policy; and his honest belief 
that the terms of the policy issued by the General Exchange Insurance Company 
were other than they were is no defense. Popowicz v. Metropolitan Life Ins. Co., 
114 Conn. 333, 158 A. 885. -Moreover, in taking out insurance to protect the 
plaintiff’s interest, the sales company was his agent; it was authorized to accept 
the policy for him; and he was bound by its knowledge of its terms. Holbrook 
v. Baloise Fire Ins. Co., 117 Cal. 561, 567, 49 P. 555. 

There is no error. 

The other Judges concurred. 


GLADE v. GENERAL MUT. INS. ASS’N OF DES MOINES. No. 41730. 
Supreme Court of Iowa. Feb. 14, 1933. 
246 Northwestern Reporter 794. 


1. INSURANCE. 

_ Insured was required in good faith to substantially comply with provisions 
of liability policy requiring him to immediately notify insurer of damage action 
brought against him, to promptly forward to insurer proc ‘ss served upon him, 
to aid in effecting settlement, and securing evidence. 

(For other cases, see Insurance, Dec. Dig. §§ 514%, 535.) 

3. INSURANCE. 

Under provision in liability policy prohibiting insured from voluntarily as- 
suming liability to third party, insured was not bound to do any act not in good 
faith, to testify falsely, or to aid insurer in sham defense. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

4. INSURANCE. 

_. Insurer which defended damage action against insured, who was bound to 
aid insurer in securing evidence under terms of liability policy, could compel 
insured to testify. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

5. INSURANCE. 
Insured was bound only by specific terms of liability policy. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. INSURANCE. 

Evidence showed that insurer which defended damage suit against insured 
suffered no prejudice by insured’s conduct, thus rendering insurer liable to 
insured under liability policy for amount of judgment rendered against insured. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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8. INSURANCE. 

That insurer voluntarily defended damage suit against insured, after notify- 
ing insured that it was not bound by liability policy because of trivial breaches, 
held not avoidance of waiver of defenses under policy which did not require 
insurer to defend suit. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Kindig, C. J., and Albert, J., dissenting. 

Appeal from District Court, Adair County; E. W. Dingwell, Judge. 

The case is fully stated in the opinion. Judgment was entered against the 


defendant General Mutual Insurance Association of Des Moines, and it appeals. 
Affirmed. 


Putnam, Putnam, Langdon & Fillmore, of Des Moines, for appellant. 
Carl P. Knox, of Stuart, for appellee. 


STEVENS, Justice. 


This is an action upon a policy of liability insurance to recover a loss suf- 
fered by the insured. In a prior action commenced by one Herman Bowling in 
the district court of Adair county against Fred Glade, the appellee herein, to 
recover for personal injuries and for damages to a motortruck owned by him, 
judgment was entered against appellee for the sum of $337.95. This is the sum, 
with interest, for which he demands judgment against appellant upon his policy. 

The answer in the case before us admits the corporate capacity of appellant 
and the issuance of the policy in suit. For defense in this action, appellant sets 
up the breach of certain of the terms and provisions of the policy. These pro- 
visions, so far as material in this case, are, in substance, as follows: It is made 
a condition of the policy that, in the event an action be brought against the 
assured to enforce a claim for damage or injury covered by the said policy, he 
shall (a) immediately notify appellant; (b) promptly forward to it any sum- 
mons or other paper or process served upon him; (c) whenever requested by 
the insurer to aid in effecting a settlement in securing evidence and the at- 
tendance of witnesses. The policy further provides that the assured shall not, 
without the written consent of the insurer, voluntarily assume any liability, or 
interfere in any negotiations for settlement, or in any legal proceedings, or incur 
any expense, or settle any claim, except at his own cost. 


The action against the assured for damages was commenced for and tried 
at the March, 1931, term of the district court in and for Adair county. The peti- 
tion in that action is set out in full in the record, and it is not claimed that it 
does not, on the face of it, state a cause of action. Appellant employed attorneys 
to make a defense in that action in the name of appellee, and defense was ac- 
cordingly made. Appellee did not employ counsel or seek to control the defense 
in his own behalf. A jury was waived and the cause tried to the court, with 
the result that judgment was entered against the defendant therein for the 
amount previously indicated. 


It is alleged by appellant in its answer filed in the case before us that the 
assured voluntarily assumed liability to Bowling, interfered in the negotiations 
for settlement and in legal proceeding; that he instigated and encouraged 
Bowling to institute suit, assisted him in the employment of counsel, and aided, 
abetted, and assisted Bowling’s attorneys in the commencement’ of the action 
against him for damages; that he failed to immediately notify appellant of the 
action brought against him and to forward copy of the original notice; that he 
accepted service of an original notice after the action had been abandoned by 
Bowling; that the assured openly acknowledged liability and, contrary to the 
terms of the policy, failed and refused to co-operate with the insurer in the 
protection and preservation of his rights. 

[1] It may be conceded that the provisions of the policy to which we have 
referred are a part of the contract, binding upon the assured, and that he was 
required in good faith to at least substantially comply therewith. Riggs v. 
N. J. Fid. & Plate Glass Co., 126 Or. 404, 270 P. 479; Conroy v. Com. Casualty 
Co., 292 Pa. 219, 140 A. 905; Francis v. London, Guarantee & Acc. Co., 100 Vt. 
425, 138 A. 780; United States F. & G. Co. v. Williams, 148 Md. 289, 129 A. 660; 
Indemnity Ins. Co. of North America v. Forrest (C. C. A.) 44 F.(2d) 465; George 
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v. Employers’ Liability Assur. Corp., 219 Ala. 307, 122 So. 175, 72 A. L. R. 1438; 
Weatherwax v. Royal Ind. Co., 250 N. Y. 281, 165 N. E. 293. 

The case was obviously submitted in the court below upon the theory that 
the provisions of the policy, which it is alleged were breached by the assured, 
were much broader than they appear in fact to be. The case is also argued by 
appellant in this court upon the theory that the assured in terms promised co- 
operation with appellant in all matters pertaining to his defense in the action 
by the injured party to recover damages. The terms of the policy are more 
definite and specific in character than are thus indicated. This appears from 
the substance thereof, as already stated. 


The court must have found upon the record before us that immediate notice 
of the accident was given to the agent of applicant at Greenfield, and that 
prompt notice was given to appellant by him both in writing and by telephone; 
that the original notice served upon appellee and also the one upon which he 
accepted service were turned over to appellant’s agent and by him forwarded 
to the association. The record does not disclose that appellee was ever re- 
quested by appellant to aid in effecting a settlement with the injured party, in 
securing evidence, or in the procurement of witnesses. The record fails to show 
a breach of any of the foregoing provisions of the policy; nor does it appear 
that appellee voluntarily assumed any liability for the injuries inflicted. It is 
claimed, and evidence was introduced tending to show, that appellee stated both 
to the agent of appellant and its attorneys that he was to blame for the accident, 
and that he did little or nothing to aid appellant in the defense assumed in the 
damage case. 

So far as the record shows, the only attempt made for a settlement was by 
an adjuster with the injured party. The evidence does not disclose that appellee 
was present or in any way interfered therein. The adjuster did not see or 
confer with appellee. No evidence was introduced upon the trial of this case 
of any facts touching the accident; nor is it claimed that the allegations of the 
petition in the action for damages are not true, or that, upon the facts as they 
existed, the assured was not liable for the injuries and damages complained of. 


[2] The plaintiff in the damage action failed to file a petition within the 
time fixed in the original notice which was served upon Glade by the sheriff. 
Subsequently, as already appears, Glade accepted service of an original notice 
of the action. In the meantime, appellant had entered a special appearance 
upon the theory that the plaintiff's petition had not been filed within the time 
fixed in the original notice. The acceptance of service upon another notice by 
the defendant, of course, left the special appearance unavailing. Threafter and 
before the cause was reached for trial, appellant caused a notice to be served 
upon appellee in which some of the breaches of the policy alleged in the answer 
were recited and consent given to the assured to employ counsel to aid the 
attorneys for appellant or to conduct an independent defense. The notice further 
recited that the insured was prejudiced by the alleged violations of the policy, 
and that, while it would continue in the defense, it would not pay a judgment 
if one was obtained. 

The testimony upon the trial of the present case was in conflict, but tended 
to prove that appellee refused to divulge all of the facts to appellant’s attorneys 
touching upon and concerning the accident. Appellee testified in this action 
that he was at fault in the accident; that he so informed appellant’s attorneys; 
and that he may have, upon some occasions, admitted personal liability. 

[3] It appears further that some time prior to the commencement of the 
action for damages appellee and the agent of appellant at Greenfield went to 
Des Moines and conferred with an officer of the association. To what extent 
the facts concerning the accident were detailed to the officer with whom the 
conference was had upon this occasion is not shown in the record. It does not 
appear that appellee then declined to state the facts. It is clear that appellee 
indicated both to appellant’s agent and its attorneys that he believed himself at 
fault. Appellee was, at the request of appellant, present at the trial, but was 
not called as a witness in his own behalf. While the assured was bound in good 
faith to observe the terms and provisions of the policy, and to substantially 
comply therewith, he was not bound to do any act not in good faith, to testify 
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falsely, or to aid appellant in a trivial, technical, or sham defense. Finkle v. 
Western Auto. Ins. Co., 224 Mo. App. 285, 26 S.W.(2d) 843; Royal Indemnity 
Co. v. Morris (C. C. A.) 37 F. (2d) 90; Riggs v N. J. Fid. & Plate Glass Co. 
supra, 

[4] The notice above referred to which was served upon appellee, as does 
the argument of counsel, proceeds upon the theory that appellant must have 
suffered some prejudice by reason of the failure of appellee to defeat liability on 
the policy. On this point, see Taxicab Motor Co. v. Pac. Coast Cas. Co., 73 
Wash. 631, 132 P. 393; Francis v. London G. & A. Co., supra. Counsel in charge 
of the defense in the action for damages had a right to call appellee as a witness 
and to compel him to testify. The reason assigned for not calling him is that 
he declined to divulge the details of the accident. Appellee was not bound by 
any of the terms of the policy to deny liability if he in good faith believed he 
was at fault. He sought to induce appellant to make settlement of the damage 
case. Obviously, he paid the premium upon a policy for the purpose of providing 
protection for himself. He violated no provision of the policy when he sought 
to induce appellant to pay the damages for which he was liable. 

[5] Before commencing ‘this action, appellee paid the judgment rendered 
against him. The policy in suit contains no provision requiring appellee to co- 
operate in making a defense. He is bound only by the specific terms and pro- 
visions thereof. So far as the record shows, appellee acted in perfect good faith 
and under the belief that Bowling had a valid cause of action against him for 
damages. Some significance is given by appellant to the fact that appellee visited 
the office of Bowling attorneys with him at the time they were employed to 
commence the action. He was there on other occasions. Appellee was rep- 
resented in the court below by counsel who did not appear in the damage suit. 
Nothing is shown in the conduct of appellee in any of his visits to the office of 
counsel for Bowling that was inconsistent with good faith and the belief that 
he had wronged the injured party. Manifestly, counsel did not call appellee as 
a witness in the damage action, for the reason that they knew his testimony 
would not aid them. 

It is also asserted that counsel was unable to prepare an answer because 
of the alleged refusal of appellee to give them the necessary information. The 
answer filed is not set out in the record, but it is apparent that a general denial 
was all that was required. 

[6] The trial court, in substance, found that appellant suffered no substantial 
prejudice because of any of the matters complained of. This finding has ample 
support in the record. It must be remembered that the policy was intended to 
insure appellee against loss or damages such as are shown to have occurred in 
this case. A demand upon appellant to pay the damages was not a violation of 
any provision of the policy. Appellee was a party to the contract with the 
absolute right to demand full performance of its terms and provisions by the 
other party thereto. He was not, as was said in substance in Royal Indemnity 
Co. v. Morris (C. C. A.) 37 F.(2d) 90, a mere puppet in the hands of the 
insurer. He was under no obligation to permit and assume defenses to be set 
up in his name, nor was he bound to yield to any demand which would entail 
the violation of any law or ethical principle; nor, of course, could he, on the 
other hand, arbitrarily or unreasonably decline to substantially comply with the 
terms and provisions of the policy. The defense in the damage suit was 
conducted in his name. Appellant was not a party thereto. Appellee assumed no 
part of the trial, nor did he object to the part taken therein by appellant. If he 
could not truthfully testify to facts that would aid him in his defense, he could 
not be required to testify otherwise. 

The trial court held that appellant waived any defense it might otherwise 
have had by assuming and conducting the case for appellee. 


_ We are not favored on this appeal with a brief and argument for appellee. 
His failure at this point has caused great inconvenience to the court. 


No waiver was pleaded in the reply to the answer of appellant, but some 
attempt was made to set up a waiver of some of the provisions of the policy 
in the petition. The brief and argument of counsel for appellant, however, 
Proceeds upon the theory that an issue of waiver is involved.- The policy does 
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not in terms require the insurer to make a defense in an action for damages 
against the assured. At most, the policy permits recovery by the assured of 
such legal expenses as are incurred in such action with the consent of the insurer. 
The defense assumed by appellant, while proper, was voluntary. We find nothing 
in the pol'cy which prevented appellant from withdrawing from the damage 
action at any time it saw fit. It is contended by appellant that, by the service 
of the written notice upon appellee in which the alleged violations of the policy 
were recited and liability on the policy denied, a waiver was thereby avoided. 
Cases are cited in the brief which so held. Accepting these authorities as sound, 
we must look to the notice to ascertain in what particular the assured had 
violated the terms and provisions of the policy. These have already been stated. 

It has also been pointed out that the acceptance of service on the original 
notice did not constitute a violation of any of the terms of the policy. No 
possible prejudice could have resulted therefrom. Appellant had already been 
apprised of the action and had specially appeared therein. The plaintiff in that 
action had a perfect right to serve a new notice and thereby obtain jurisdiction of 
the defendant. 

[7-9] According to the testimony of the agent of appellant, a copy of the 
notice on which service was accepted was promptly forwarded by him to the 
company. The evidence does not show that appellee openly acknowledged liability 
in the action, and, even if he had, it would not constitute a violation of any 
of the specific terms or provisions of the policy. No substantial violation of the 
terms of the policy by the assured having occurred, it is difficult to conceive 
how the service of the notice could operate to prevent a waiver. Furthermore, 
if appellee at any time declined to make a full and fair statement of the facts 
concerning the accident, it was apparently subsequent to the date of the service of 
this notice. Appellant continued in its defense until judgment was entered against 
the assured. This action on its part was voluntary and not required by the terms 
of the policy. It was, no doubt, undertaken by appellant in. good faith and for 
the purpose of controlling the expense of the litigation for which, under the 
terms of the policy, it might become liable. No notice whatever based upor 
the refusal of appellee to disclose the facts for the purpose of avoiding waiver 
was served upon him. Ordinarily, a waiver is the voluntary relinquishment of a 
known right. It may, however, exist and be established by circustances as well 
as direct proof. Appellant must have known that it was not required by the 
terms of the policy issued by it to assured to enter its appearance for him or 
conduct a defense in his name. It knew most, if not all, of the alleged violations 
of the policy prior to the trial. Default in the notice of liability, based upon 
alleged violations of the policy which were trivial and resulted in no prejudice to 
appellant, or which had not occurred, or such as did not constitute violations, 
could not avail appellee. 

[10] Clearly, in the absence of the notice referred to, no waiver is established. 
For the reasons stated, the notice availed appellant nothing. The cause was tried 
below in equity, and is triable de novo in this court. 

We have carefully read and considered every fact: in the record, and are 
constrained to hold that the finding and judgment of the court below is correct. 

Affirmed. 

Mitchell, Anderson, Donegan, Kintzinger, and Evans, JJ., concur. 

Kindig, C. J. dissents. 


SVEA FIRE & LIFE INS. CO. v. WALKER. 
Court of Appeals of Kentucky. Nov. 22, 1932. 
Rehearing Denied March 7, 1933. 
56 Southwestern Reporter (2d) 967. 
4. INSURANCE. 
Interest on verdict from time action was commenced held not erroneously 


allowed where insurer denied all liability for destroyed automobile. 
(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from Circuit Court, Webster County. 
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Suit by Cass L. Walker against the Svea Fire & Life Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

F. M. Drake, of Louisville, and C. W. Bennett, of Dixon, for appellant. 

Rayburn & Withers, of Dixon, for appellee. 

Wuuls, J. 

Cass L. Walker sued the Svea Fire & Life Insurance Company upon a 
contract of insurance for $1,060, asserting a total loss of the insured property. 
A judgment in plaintiff’s favor was reversed by this court upon the ground that 
the petition was fatally defective in failing to allege the value of the insured 
property at the time of its destruction. Svea Fire & Life Insurance Co. v. 
Walker, 235 Ky. 289, 30 S.W.(2d) 1105. After the mandate of this court was 
filed, the petition was amended to conform to the opinion, and the case was 
retried. The plaintiff again recovered a verdict for $1,060, upon which judgment 
was rendered allowing interest from the date the suit was filed. 


The insurance company has appealed again, insisting that the plaintiff’s evi- 
dence of value was incompetent, that improper and prejudicial argument to the 
jury was permitted, and that interest on the amount of the verdict from the 
beginning of the action was erroneously allowed. 


[1] 1. The plaintiff was a dealer in automobiles, and the insured car was 
held for resale. The testimony tended to show that the car was new, and in 
good condition; that the original cost thereof was $1,100; and that its reasonable 
market value at the time of its destruction exceeded the amount of the insurance. 
Criticism is leveled at question addressed to the plaintiff designed to elicit his 
opinion as to the reasonable market value of the car to him as a salesman and 
as an agent. The objection to these questions was sustained. The witness was 
recalled later and permitted to testify to the reasonable market value of the car. 
Another witness was permitted to express an opinion as to the reasonable market 
value of the automobile to a retail salesman. The reference to the salesman 
was unnecessary, but the car was not in use, and possessed no special value to a 
salesman. It is not apparent how the reference to a retail salesman could be 
material, unless it was meant to suggest the qualifications of the witness. The 
character of the car was fully developed, and any technical inaccuracy in the 
question asked the witness was not prejudicial to the appellant. 

[2] The authorities sustain the view that witnesses familiar with personal 
property may testify as to its value, even though they are not experts upon the 
subject. L. & N. R. Co. v. Jones (Ky.) 52 S. W. 938, 21 Ky. Law Rep. 749; 


Davis v. Rhodes, 206 Ky. 340, 266 S. W. 1091; C. & O. Ry. Co. v. Boren, 202 Ky. 
348, 259 S. W. 711. 


[3] 2. The argument of counsel complained of by the appellant was 
addressed to the issues in the case and confined to the evidence adduced. The 
defense of the insurance company was rested upon an alleged representation 
that the car insured was a 1927 model, when in truth it was a 1926 model, and 
that it was purchased a year earlier than the applicant for insurance asserted. 
The point of the argument was that the insurance company did not rely upon any 
representation, but resorted to means within its own control to ascertain the facts 
respecting the model of the car and the date of its purchase. The court clarified 
the situation by an admonition which confined the argument within its proper 
bounds. The matter was dealt with in the former opinion, where it was said 
that the evidence commented upon by counsel was admissible “to show that this 
agent did not write the policy in reliance upon anything the appellee said, but upon 
sources of information which he claimed to have in his own possession.” Since 
the evidence was competent and admitted, obviously it was proper for counsel 
to base an argument thereon. 


[4] 3. The court directed the jury to find “the market value” of the car 
at the time of its destruction as the measure of recovery. The verdict was for 
$1,060, and the court rendered judgment accordingiy, adding interest from the 
date the petition was filed. The defendant had denied all liability for the loss, 
and, under the circumstances appearing, the court did not abuse its discretion 
in awarding interest from the time the action was commenced. Home Ins. Co. v. 






1354 The Insurance Law Journal, Vol. 80 [June, 1933 


Roll, 187 Ky. 31, 218 S. W. 471; Martin v. Provident Life & Accident Co., 242 
Ky. 667, 673, 47 S.W.(2d) 524. 
The judgment is affirmed. 


FETNA CASUALTY & SURETY CO. v. PATTON et al. 
Court of Appeals of Kentucky. Feb. 10, 1933. 
57 Southwestern Reporter (2d) 32. 
1. INSURANCE. 


If third party had possession of truck for himself under contract to pay in- 
sured for use of truck in hauling tobacco to warehouse, truck was “rented,” with- 
in policy provision exempting insurer from liability for damage occurring while 
truck was rented under contract. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

2. INSURANCE. ; 

If third party had possession of truck as agent when hauling another’s to- 
bacco to principals’ warehouse, tobacco was in principals’ “custody” within policy 
provision excluding property in their custody from property insured. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

4. INSURANCE. ea 

As respects policy provision excluding property in principals’ custody from 
property insured, tobacco in agent’s custody continued to be in his custody when, 
after truck carrying tobacco to principals’ warehouse collided with culvert, tobacco 
was placed on another truck which ran off road damaging tobacco when driven by 
its owner on way to warehouse. 

(For other cases, see Insurance, Dec. Dig. § 434.) 


Appeal from Circuit Court, Hart County. 

Action by H. L. Patton and O. W. Moss, partners, against the AStna Casualty 
& Surety Company. From a judgment in favor of plaintiffs, defendant appeals. 

Reversed and remanded. 


J. R. Layman, of Elizabethtown, and Humphrey, Crawford & Middleton, of 
Louisville, for appellant. 

Dowling & Baird, of Munfordville, for appellees. 

Hopson, C. 


Patton and Moss brought this action against the AXtna Casualty & Surety 
Company to recover on a policy of insurance issued to them as the owners of a 
Ford truck. The company denied liability, and on the trial of the case there was 
a judgment for the plaintiffs for $240. The company appeals. The facts are these: 
Patton and Moss were running a tobacco loose leaf warehouse at Horse Cave, Ky. 
For several years J. G. Rayburn had been hauling tobacco for them to the ware- 
house. He needed another truck. Patton and Moss then bought the truck in 
question, took out the policy, and delivered the truck to Rayburn under an agree- 
ment that he would haul the tobacco to the warehouse and pay them for the use 
of the truck at the rate of 20 cents a hundred pounds for the tobacco he hauled. 
Rayburn put the truck in the possession of his son-in-law R. B. Schlinker to op- 
erate on the same terms as he had received it from Patton and Moss. Schlinker 
loaded the truck with a crop of tobacco belonging to W. E. Jeffries; Rayburn 
loaded another truck, and they started with the tobacco to the warehouse. As 
they were going along, the truck driven by Schlinker collided with the side of a 
culvert and became incapable of carrying the load. They then went to R. Kidd 
and got him to come with his truck. They put the tobacco on Kidd’s truck and 
then hitched the crippled truck behind it.. As they went up a hill, Schlinker, who 
had been going in high gear with the empty truck, cut the engine off. As a result, 
both trucks backed, and in the backing movement the loaded truck ran off the side 
of the road and about half of the tobacco was thrown into a pond and injured. 
The company denied liability on the policy which contained this clause: “The 
company shall not be liable under any clause of this policy for any loss or dam- 
age occurring while the automobile described herein is rented under contract or 
lease, unless it is indicated in the application of the assured that it is to be so 
used and a premium paid therefor.” In the specifications of what was insured, the 
policy also contained this exception: “Excluding, however, property of the as- 
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sured or property in custody of the assured, or which is rented or leased by the 
assured, or property carried in or upon any automobile of the assured.” It was not 
indicated in the application of the assured that the truck was to be used under 
a rental contract. E. L. Green was the local agent of the company at Horse Cave, 
and, when Patton and Moss bought the truck, they went to Green to have it in- 
sured. Green made this statement as to what occurred: 

“Q. What was the conversation between you and Mr. Patton in regards to 
this policy? A. I don’t recall just exactly. Mr. Patton came to me some time in 
early December and told me he had bought a truck to haul tobacco to the ware- 
house. He explained to me at that time that Mr. Rayburn who had operated a 
truck heretofore, was going to operate this truck and he wanted insurance to pro- 
tect him. I wrote the company for liability and personal injury.” 

The testimony of Patton and Moss does not go beyond this. Neither of 
them state that Green was told what their agreement with Rayburn was or on 
what terms he would operate the truck. Under the contract made by Rayburn 
and Schlinker with the farmers, the latter paid them for hauling the tobacco to the 
warehouse. Green was not told this, or that Rayburn paid Patton and Moss for 
the use of the truck at the rate of 20 cents a hundred pounds for all the tobacco 
he hauled on the truck. 

The main question presented is, Should the court under the evidence have in- 
structed the jury to find for the defendant? 

{1-4] Under the contract, the defendant was not liable (1) if the truck was 
“rented under contract or lease,” or (2) if the property was “in custody of as- 
sured.” If the truck was not rented to Rayburn, then he held it as agent for 
Patton and Moss to bring the tobacco to their warehouse. Clearly he had posses- 
sion of the truck, either for himself or as their agent. If he held it for himself 
under the contract, then the truck was “rented under contract,” and the defendant 
is not liable. If he did not hold it for himself but only as the agent of Patton and 
Moss to haul tobacco for them to their warehouse, then the tobacco was in their 
custody; for the custody of the agent is the custody of his principal. If the loss 
had occurred when the truck struck the side of the culvert, this would probably 
be conceded; but Kidd was only an agent selected by Rayburn and Schlinker in an 
emergency to complete what they had begun; the two trucks were chained together, 
and Schlinker and Kidd were jointly in custody of the property; it continued in the 
custody of the agent as it was before. 


Judgment reversed, and cause remanded for further proceedings consistent 
herewith. 


BREUER v. CONTINENTAL INS. CO. No. 29301. 
Supreme Court of Minnesota. Jan. 27, 1933. 
246 Northwestern Reporter 533. 
1. INSURANCE. 

Whether automobile collision insurer’s adjuster had authority to agree to 
repair automobile and deliver it to insured when repaired held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

2. INSURANCE. 

Whether automobile collision insurer’s adjuster agreed to settle loss by 
repairing automobile held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

3. INSURANCE. 

Evidence warranted jury’s finding that automobile collision insurer, after 
repairing automobile, wrongfully withheld use and possession thereof from 
insured, thereby converting it. | 

(For other cases, see Insurance, Dec. Dig. § 577.) 

4. INSURANCE. 

That insured presented another proof of loss to insurer in attempt to obtain 
possession of automobile which insurer had agreed to repair held not waiver of 
insured’s cause of action for conversion. 

(For other cases, see Insurance, Dec. Dig. § 577.) 
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5. INSURANCE. 

Insured could recover for premium which had not been earned when insurer’s 
conversion of automobile rendered policy useless to insured. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 


Syllabus by the Court. 

1. Plaintiff’s car, insured by defendant against the perils from collision or 
upset, was damaged in a collision with a telephone pole, and the jury could 
find that, to settle the loss, defendant’s adjuster agreed to take possession of the 
car, repair it, and deliver it to plaintiff when repaired. It could also find that 
the adjuster had authority to make the agreement plaintiff claimed. The authority 
of the adjuster under the policy was not limited to a mere agreement with 
plaintiff as to the amount of the loss. 

2. The evidence warranted the jury in finding that defendant, after the car 
was repaired, wrongfully withheld the use and possession thereof from plaintiff, 
thereby converting it. 

3. There was no error in the rulings on the admission or exclusion of testi- 
mony to defendant’s prejudice. 

4. The charge on apparent authority was substantially correct, and did not 
take from the jury the question of actual authority of the adjuster. 

5. There was no waiver of the conversion by the submission of another proof 
of loss. 

Stone, J., dissenting. 

Appeal from District Court, Becker County; Anton Thompson, Judge. 

Action by Maud E. Breuer against the Continental Insurance Company. 
From an order denying its motion in the alternative for judgment notwithstanding 
the verdict or a new trial, defendant appeals. 

Affirmed. 


Garfield H. Rustad, of Moorhead, and Pierce, Tenneson, Cupler & Stambaugh 
and Charles J. Vogel, all of Fargo, N. D., for appellant. 

Schroeder & Hogan, of St. Paul, for respondent. 

Hoxt, J. 


Defendant appeals from the order denying its motion in the alternative for 
judgment notwithstanding the verdict or a new trial. 

Plaintiff, the owner of an automobile, was insured by defendant against loss 
or damage thereto on account of collision or upset. While so insured, and on 
May 25, 1931, the car ran off the highway near Casselton, N. D., struck a 
telephone pole and was damaged. Defendant was notified of the accident and 
employed Charles J. Vogel, of Fargo, to adjust plaintiff’s loss. So far there is no 
dispute between the parties. But subsequent delays and misunderstandings occurred 
which resulted in the bringing of this action for conversion of the car. The car 
was a Willys’ coupé, bought by plaintiff in the fall of 1930 from a person operating 
a garage at Callaway, Minn. The damage to it was estimated at about $200, and 
its value before being damaged at $775. Plaintiff desired that the one who sold 
her the car should repair it. Mr. Vogel had caused Steen & Berg, garage men 
at Fargo, to estimate the cost of the repair, and plaintiff claims that Vogel 
agreed to adjust the loss by having Steen & Berg make the repairs and deliver 
it to plaintiff in the condition it was before the accident; that she was notified 
that the repairs had been made on August 8th; that she thereupon went to Vogel 
and requested its delivery; that Vogel refused to deliver the car unless she 
signed a subrogation agreement; and that she refused to so sign. She testified 
there were subsequent negotiations and futile demands for the car, and that 
finally, on November 4, 1931, she, with two other persons, went to Vogel’s office 
and again demanded possession of the car, but was refused unless she signed the 
subrogation agreement. About two months thereafter this action was brought. 
Defendant maintains that Vogel had no authority to make the agreement plaintiff 
contends he made; that in fact he neither made such agreement nor employed 
Steen & Berg to get the car from the garage it was taken to at Casselton, after 
the collision, nor employed that firm to repair it; that plaintiff directed Steen & 
Berg to bring the car to their garage at Fargo and make the repairs, and in fact 
ordered them to repair brake linings, the need of which repair was not caused 
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by the accident. Of course, if the contention of defendant was found true by 
the jury, there was no conversion, as the court properly instructed. 

Under the testimony adduced by plaintiff, the taking of the car by defendant 
to Steen & Berg’s garage, and their possession while the repairs were made, was 
with her consent. It was in legal effect a bailment. There is no proof that 
anything done with the car, either by defendant through Vogel or by Steen & 
Berg until the repairs were completed, was in violation of plaintiff’s rights in 
or to the car. But plaintiff claims that under the agreement the loss was to 
be adjusted by defendant making the repairs and delivering it to her when 
repaired. 


{1, 2] The first legal question presented is that Vogel as adjuster had no 
authority to adjust the loss by agreeing to repair the car; that his employment 
went no further than to agree with the assured upon the amount of the loss. 
We doubt whether an adjuster under this policy is so restricted. It provides 
that the appraised loss or damage shall in no event exceed “what it would then 
cost to repair or replace the automobile or parts thereof with other of like kind 
or quality.” If the adjuster in such a case, instead of agreeing upon the amount 
of the loss to be paid, should agree to replace or repair the parts damaged, it 
would be rather narrow construction to hold that it was not within his authority. 
From Roemhild vy. Home Insurance Co., 130 Or. 50, 278 P. 87, 90, particularly 
relied on by defendant, we quote: “In 1 C. J., at page 1237, an adjuster is 
defined as ‘one whose business it is to ascertain the loss and agree with the 
assured on the settlement; one who determines the amount of a claim, as a claim 


against an insurance company; the person who makes the adjustment or settle- 
ment.’” 


In Lancashire Ins. Co. v. Barnard (C. C. A.) 111 F. 702, 704, it is said: “But 
an adjuster is empowered to settle the alleged loss. A settlement of the loss 
necessarily involves the exercise of the option to pay the damages sustained, or 
to rebuild or repair the building injured. The whole is always greater than and 
includes all its parts, and the authority to settle a loss includes the power to do 
any lawful act and to make any legal contract to fix the amount of and to 
discharge the liability.” 

We find no restrictions or limitations when defendant named Mr. Vogel as 
adjuster of the loss plaintiff sustained in collision or upset of her car. As 
supporting defendant’s contention that his authority could go no farther than to 
agree with plaintiff upon the amount of the loss is cited Chisholm v. Royal 
Insurance Company, 225 Mass. 428, 114 N. E. 715, 716. In that case the adjuster 
agreed that the insurance company not only should repair the damage to the car 
resulting from its theft, but also for putting the car in as good condition as when 
new. The adjuster’s agreement was held good to the extent of the coverage of 
the policy and properly no farther; the court saying the adjuster “had authority 
only to ascertain and adjust the loss sustained by the theft of the automobile; 
and there is nothing in the record to show that the company ratified his alleged 
agreement to give the plaintiff a practically new car, or that it waived the pro- 
vision of the policy limiting its liability to the actual cost of repairing, or, if 
necessary, replacing the parts damaged or destroyed by the theft.” It seems the 
inference from this language is against defendant’s contention. Roemhild v. Home 
Insurance Co., supra, is also cited with confidence by defendant. In that case an 
adjustment of the loss had been made, and a certain agreement was alleged be- 
tween a garage having charge of the repairs and the adjuster as to transporting 
the car from one place to another in order to make the repairs. In the action for 
damages by a third party, injured in a collision on the highway, when the car was 
transported, the trial court excluded evidence by the insurance company that the 
adjuster had no authority to enter the agreement for transportation. This was 
held error. The case is not an authority upon the facts which the jury was war- 
ranted in finding in the case at bar. However, we find it unnecessary here to 
define the limits of the authority conferred on Mr. Vogel by his employment as 
loss adjuster, for we consider that there is evidence from which the jury could 
find that defendant adopted and ratified Vogel’s acts in undertaking to repair the 
car in settlement of the loss. Plaintiff testified that she did not direct Steen & 
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Berg to take possession of the car or to repair it. In this she was in a measure 
supported by the fact that Steen & Berg charged the work to Vogel. Vogel’s 
authority to employ Steen & Berg is indicated by defendant making its check or 
draft for the amount of the repairs payable to the order of Steen & Berg as well 
as to plaintiff. There was no pretense that defendant so made it payable at 
plaintiff's request. By letter of November 5, 1931, plaintiff advised defendant 
directly as to the agreement she had made with Vogel, pursuant to which she had 
delivered possession of the car for repairs by defendant, and complained of the 
refusal to return it to her. She also advised defendant of the unreasonable demand 
of Vogel that she should first make a subrogation assignment to defendant. There 
was no subsequent word from defendant in any manner denying authority in 
Vogel in the premises. In our opinion the jury could well find that Vogel had 
authority to make the settlement plaintiff testified he did make with her. 

[3] It appears that the only excuse Vogel and defendant made for not de- 
livering the car, after being repaired, was, according to plaintiff’s testimony, that 
she should first make a subrogation assignment to defendant of her cause of 
action for negligence of a third party. At the trial defendant virtually conceded 
that this was an unreasonable demand, for the car left the road through no one’s 
negligence, unless it was the negligence of plaintiff herself, who then held the 
steering wheel. While the repairs were going on, Steen & Berg suggested that 
brake linings should be replaced, at a cost of $11 or $12. This was not covered by 
the policy, and plaintiff agreed to pay for that. At no time did that item figure in 
the controversy or misunderstandings between the parties to this action. So neither 
the failure to sign the subrogation document, nor the brake linings ordered by 
plaintiff can serve as a valid excuse for depriving plaintiff of possession of her 
car, and need not be considered of any importance in this appeal. 

Defendant urges that a cause of action for breach of contract cannot be 
changed into a cause of action for conversion. Lininger Implement Co. v. Queen 
City Foundry Co., 73 Colo. 412, 216 P. 527, and Farmers’ State Bank v. Bowles, 
52 N. D. 553, 203 N. W. 903, 40 A. L. R. 377, are cited. A mere reading of those 
decisions indicates the rule to be inapplicable to the facts herein as the jury 
could and did find them. If the car was bailed to defendant for the purpose of 
repairing the damage covered by the policy, plaintiff was entitled to a return when 
repaired. If then withheld from her without just cause, there was a conversion, 
and she would be entitled to the reasonable value of the car. The same damages 
would result if the action had been for failure to deliver after the repairs were 
made. But a wrongful exercise of dominion over personal property to the exclu- 
sion of the rightful owner, depriving the latter of its use and possession, is con- 
version. Wellberg v. Duluth Auto Supply Co., 146 Minn. 29, 177 N. W. 924, 
appears to be in point here. 

There are many assignments of error upon rulings excluding or admitting 
testimony. They have all been examined, but we find none that can be held prej- 
udicial to defendant. The attorneys on both sides were vigilant in interposing 
technical objections. But in the course of the trial, with the introduction of other 
testimony or proper foundation, the objections faded, and the evidence sought to 
be introduced was properly received or excluded. We discover no _ substantia! 
error in the rulings. 

Exception is also taken to that part of the charge which submitted to the 
jury whether or not defendant by conduct had estopped itself from asserting that 
Vogel had exceeded his authority, in that the court eliminated the question of 
his actual authority from the jury. But as we read the part of the charge now 
challenged it specifically leaves to the jury to find what authority defendant had 
given him. It was stated that defendant claimed that Vogel had no general author- 
ity; that he was appointed for a specific purpose, and was without authority to 
make the agreement plaintiff asserted was made. The charge as given finds sup- 
port in volume 2, Couch on Insurance, on page 1468, on the subject of apparent 
authority. 

[4] We think there is no merit in the contention that plaintiff waived her 
cause of action for conversion, when she, on November 4, 1931, presented another 


proof of loss to defendant in an attempt to get her car. Defendant did nothing in 
reliance thereon. 
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[5] Plaintiff recovered on a second cause of action for premium paid on this 
policy, but which had not been earned when, by defendant’s conversion of the 
car, the policy became useless to her. Of course, if there was no conversion of 
the car, there could have been no recovery on the second cause of action. But we 
conclude that the verdict for conversion must stand and that the unearned pre- 
mium on the policy should be returned. Defendant does not question the amount. 

The order is affirmed. 

Stone, J. (dissenting). 

Assuming the subsidiary points correctly decided, I must yet insist that the 
decision is wrong in result for the simple reason that on the record, construed as 
favorably as it can be for plaintiff, there is no showing of conversion. 

Stripped of all camouflage of mere characterization by interested witnesses, 
the controlling facts are these: The automobile was towed into Casselton on order 
of defendant. That was the sensible as well as lawful thing to do in the 
interest of owner and insurer. So far, nobody claims any tort. From Casselton 
the car was taken to the Steen & Berg garage at Fargo. There it was in thé 
possession of neither plaintiff nor defendant, but rather and only in that of Steen 
& Berg, who had it as bailees for the purpose of the repairs. Plaintiff admits 
that Mr. Vogel, the adjuster, assured her, and that she understood, she could 
have the job done anywhere else. She preferred to give the work to a Mr. 
Constant, at Calloway, in Minnesota. She talked with him and found that “he 
could not repair it” for the price made by Steen & Berg. Defendant being 
unwilling to pay more than the amount of their estimate, plaintiff agreed that 
the work should be done by Steen & Berg. She had been told, as she admits, 
that defendant “was willing to have it repaired anywhere.” Mr. Erickson, shop 
foreman for Steen & Berg, testified without contradiction that he explained to 
her what had to be done. “She was satisfied that we could do the work all right, 
and agreed to have it done by us.” She ordered on her own account the additional 
item of brake lining, payment for which was not chargeable to defendant. Due 
to delay in getting new parts from the factory, the job was not completed until 
August 8th. From that time on plaintiff could have taken her car at any time 
upon payment of the bill for repairs. 


The attitude of Vogel, the adjuster, is evidenced better by his correspondence 
with plaintiff at the time than by her testimonial characterizations of it on the 
witness stand. There is nothing in the correspondence to qualify what he said 
to her in the letter of October 17, 1931, which he concluded by saying: “With 
reference to the car, it has, as you have been advised, been ready long ago and 
is still waiting for you at the Steen and Berg garage in Fargo. Draft in payment 
of the claim as well as the proof to be signed by you is in my possession, and 
I will be glad to turn it over to you upon your completion of the proof.” So 
plaintiff must have understood all along that, while she was being delayed in 
getting the draft by her refusal to sign the proof of loss as Vogel wanted it 
signed, including the subrogation agreement, her automobile awaited her at the 
garage and that she could get it whenever she wanted it. 


The adjuster blundered when he insisted on a subrogation agreement where 
there was no right to subrogation. But it is plain that he never did, nor intended 
to do, anything denying plaintiff's property in the car or her right to the imme- 
diate possession of it. Of course, it was understood that, if he would pay the 
repair bill, she could get it at any time. It was understood also—we cannot take 
it otherwise in view of the record—that Steen & Berg were entitled to retain 
possession under the lien given them by the statute of North Dakota, which is 
in evidence. The adjuster should have paid that bill promptly and without delay. 
The only wrongdoing chargeable to him, and so to defendant, is that he 
defaulted in that obligation. That does not constitute conversion. 

In Brandenburg v. Northwestern Jobbers’ Credit Bureau, 128 Minn. 411, 15} 
N. W. 134, L. R. A. 1915D, 474, conversion is defined thus: “To constitute a 
conversion of personal property there must be some exercise of the right of com- 
plete ownership and dominion over it, to the total exclusion of the rights of the 
owner, or else some act done which destroys it or changes its character or in 
some way deprives the owner of it permanently or for an indefinite length of 
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time.” Here there was no deprivation of the owner’s right chargeable to defend- 
ant. The deprivation, if any, was due solely to the possessory lien of Steen & 
Berg. Concededly defendant should have paid their bill promptly. But its default 
was only breach of contract obligation to pay money, and not at all assertion of 
right to possession of the car, or any interest therein. Nor did it in any way im- 
pede plaintiff's repossessing her property. She could have paid the bill, taken the 
car, and at once sued defendant upon its obligation to pay the damage, the only 
obligation ever put upon it by the contract of insurance. With our aid, that 
contract obligation is now supplanted by one in tort to take and pay for the car. 
As to the recovery of the insurance premium unearned at the time of the 
alleged conversion, I am equally unable to agree. If, upon that point, the majority 
opinion is correct, we have a new element added to the measure of damages in 
all cases of trover involving insured property. The converter is liable, as hereto- 
fore, for the market value of the property at the time of conversion, plus the 
element now added of any and all unearned portions of insurance premiums, of 
whatever character, which had been paid for insurance on the converted 
chattel. That is hardly fair against an insurer who is made to assume a greater 
burden than he was paid to assume. He is thereby not only made to perform 
something more than his contract obligation, but also and simultaneously is de- 
prived of part of the compensation paid him for assuming any obligation. 


FAGG v. MASSACHUSETTS BONDING & INS. CO. 
Supreme Court of Oregon. Feb. 28, 1933. 
19 Pacific Reporter (2d) 413. 
1. INSURANCE. 

In action by third party against insurer on automobile indemnity policy pro- 
viding that indemnity did not extend to purchaser, transferree, or assignee of 
automobile evidence showed that insured, “sold, transferred or assigned” auto- 
mobile prior to accident (Code 1930, §§ 55-201 55-203). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

To preclude recovery under automobile indemnity policy providing that in- 
demnity did not extend to purchaser, “transferree,” or “assignee” of automobile, 
completed sale need not have been effected. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

3. INSURANCE. 

Operation of automobile at time of accident by wife of purchaser from in- 
sured held not with insured’s “permission” within automobile indemnity policy 
provision extending indemnity to one operating automobile with insured’s permis- 
‘sion. 

“Permission” involves leave and license, but it gives no right and nec- 
essarily implies power to prevent. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. 

Evidence on issue whether insurer was estopped by acts of agent which had no 
power to waive conditions in automobile indemnity policy, to claim that pur- 
chaser of automobile was not covered by policy which did not extend indemnity to 
purchaser except by insurer’s written consent which was not procured, held for 
ury. 
ok (For other cases, see Insurance, Dec. Dig. § 668[15].) 

5. INSURANCE. 

In making out prima facie case for recovery on policy as issued, plaintiff need 
not prove allegations of estoppel set forth in reply. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

Rand, C. J., dissenting in part. 

Department 2. 

Appeal from Circuit Court, Multnomah County; Robert Tucker, Judge. 

Action, by Orsa Fagg against the Massachusetts Bonding & Insurance Company 
on an insurance policy to recover for personal injuries and property damage. From 
a judgment in favor of plaintiff, defendant appeals. 
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Affirmed. 


James L. Conley, of Portland (A. G. Fletcher, of Portland, on the brief), for 
appellant. 


W. C. Winslow, of Salem, for respondent. 
BarLEy, Justice. 


During December, 1928, the defendant, Massachusetts Bonding & Insurance 
Company, issued to one William King an automobile liability and property damage 
policy of insurance covering a Packard automobile then owned by King. The 
policy provided that the insurance Company “does hereby agree: * * * 

“To extend the indemnity provided by this policy so as to be available, in the 
same manner and under the same conditions as it is available to the named assured, 
to any person or persons while riding in or legally operating any of the automobiles 
described in the schedule of statements, and to any person, firm or corporation 
legally responsible for the operations thereof, provided such use or operation is 
with the permission of the named assured, or, if the named assured is an individual, 
with the permission of an adult member of the named assured’s household other 
than a chauffeur or a domestic servant. * * * In the event an automobile covered 
by this policy is sold, transferred. or assigned, the indemnity provided herein shall 
not extend to such purchaser, transferee or assignee except by the written consent 
of the company endorsed hereon.” 

The policy was issued subject to the following conditions: 

“G. No assignment of interest under this policy shall bind the company unless 
such assignment is consented to by endorsement hereon signed by the president, a 
vice-president, a secretary or an assistant secretary of the company. * * * 

“T. No agreement or condition of this policy shall be waived or altered ex- 
cept by endorsement attached hereto, signed by the president, a vice-president, a 
secretary or an assistant secretary of the company; nor shall notice to, or knowl- 
edge possessed by an agent or any other person be held to effect a waiver or change 
in any part of this policy unless endorsed hereon and signed as above provided. 

“J. No person shall be deemed an agent of the company unless such person is 
authorized in writing as such agent by the president, a vice-president, a secretary 
or an assistant secretary of the company.” 


The foregoing provisions are the only parts of the policy material on this 
appeal. 

On or about March 10, 1929, certain transactions were had between William 
King and Clarke H. Day, which, according to appellant’s contention, resulted in 
the sale of said Packard on or about said date by King to Day, while the respond- 
ent asserts that the sale of the car was not consummated until after the accident 
hereinafter mentioned. The Packard automobile, however, was delivered on March 
10, 1929, to Clarke Day, and thenceforth used by him and his family exclusively. 


On or about July 21, 1929, while Mrs. Clarke Day was driving the Packard 
automobile, a collision occurred between it and an automobile owned by plaintiff 
herein, which collision damaged plaintiff's automobile and injured plaintiff’s wife, 
Minnie Fagg. Thereafter plaintiff brought an action against William King and 
Mrs. Clarke Day for the damage to his automobile, and Minnie Fagg, at or about 
the same time, started action against the same defendants for personal injuries suf- 
fered by her in the accident. 

The defendant herein, Massachusetts Bonding & Insurance Company, was 
notified by Clarke Day of the accident, and was requested to defend both actions 
on behalf of Mrs. Day, but refused to do so, on the ground that the Packard au- 
tomobile had been sold by King to Day prior to the accident and the written con- 
sent of the company to extend the policy to Day had not been procured. The in- 
surance company did, however, defend on behalf of King. 


Judgments were recovered by the respective plaintiffs against Mrs. Day alone, 
and the defendant King was awarded judgment for his costs against the plaintiffs. 
The judgment in favor of Mrs. Fagg was by her assigned to the plaintiff herein, 
and this action was instituted by him to recover from the insurance company the 
amount of both judgments. 

The first question to be disposed of is whether the Packard car was “sold, 
transferred or assigned” by King to Day prior or subsequent to the accident. It 
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is undisputed that on or about March 10, 1929, King and Day entered into an agree- 
ment whereby King was to transfer the Packard car to Day in exchange for a Buick 
owned by Day and certain stock also owned by the latter. There was still an un- 
paid balance of $796 which King owed on the purchase price of the Packard, and 
this was to be paid by King. It is also undisputed that the Oregon Industrial 
Loan Company held the contract for the balance of the purchase price. The evi- 
dence conclusively shows that the Buick automobile was, during the early part of 
March, 1929, delivered by Day to King, and by him turned in as part payment on 
a new Packard automobile; and that the stock which Day was to deliver to King 
was at all times subject to King’s order, and had been delivered to King before 
the date of the accident. According to Day’s testimony, the certificate of title to 
the Packard automobile was to be retained by the Oregon Industrial Loan Com- 
pany and not to be delivered to him until after King had completed his payments 
to that company for the balance of. the original purchase price of the car, and was 
in fact not delivered to Day until after the accident. 

Day was connected with both the Oregon Industrial Loan Company and the 
Mortgage & Loan Company, which maintained offices in the same suite of rooms, 
and King was employed by the Mortgage & Loan Company as a salesman. At 
the time of the transaction here involved, the Mortgage & Loan Company was 
indebted to King for commissions earned by him, and this money due King was to 
be applied on the balance owed on the car by King to the Oregon Industrial Loan 
Company. 

Under date of March 19, 1929, King executed and delivered to Day a docu- 
ment signed by two witnesses and worded as follows: 


“Portland, Oregon. 
“Mr. Clarke H. Day, Portland, Oregon. 


“Dear Sir: This is to acknowledge receipt receipt in full for payment on 
Packard car. 

“There is now a small loan against said car which amount I guarantee to pay 
in full. When the said amount is paid I agree to turn to you certificate of title 
free of all incumbrance. 


“Wm. King.” 

The defendant maintains that the Packard car formerly owned by King was, 
prior to the accident, “sold, transferred or assigned” by King to Day. On the 
other hand, plaintiff insists that, inasmuch as the certificate of title was not to be 
transferred to Day until after King had completed his payments on the original 
purchase price of the Packard, it was the intention of the parties that there should 
be no sale until. the certificate of title was transferred, and, since the original pur- 
chase price had not been paid in full by King nor the certificate assigned until after 
the accident, the car at the time of the accident had not been sold to Day. 

[1] In the case of Pacific States Fire Insurance Company v. C. Rowan Motor 
Company, 122 Or. 665, 260 P. 441, 443, this court, in construing the meaning of the 
phrase “sole and unconditional owner” when used in an insurance policy with refer- 
ence to automobiles, said: 


“The plaintiff seeks to show that the policy of insurance was null and void be- 
cause of the asserted fact that the defendant possessed the motorcars as trustee, 
and not as sole and unconditional owner. In this state the equitable title, coupled 
with the actual possession of the property insured, bears with it all the incidents 
of legal title. Baker v. Insurance Co., 31 Or. 41, 48 P. 699, 65 Am. St. Rep. 807; 
Waller v. City of New York Ins. Co., 84 Or. 284, 164 P. 959, Ann. Cas. 1918C, 
139. These cases are in complete harmony with the general rule as clearly stated 
in the case of Arkansas Ins. Co. v. McManus, 86 Ark. 119, 110 S. W. 798, where 
the Supreme Court of Arkansas wrote: 

“Tt is well settled by authority that conditions in insurance policies that the 
assured shall have “unconditional and sole ownership” of the property insured, or 
that he shall have “the title in fee simple,” are complied with by showing that the 
assured has the equitable title. It is held in many cases that possession under a 
contract to convey is “unconditional and sole ownership,” and also that it is “title 
in fee simple,” within the meaning of that requirement of the policy. 2 Cooley’s 
Briefs on Insurance, pp. 1354, 1376; Ostrander on Insurance, § 72. It is so held as 
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to a parol contract to convey: Milwaukee, etc., Insurance Co. v. Rhea & Son, 123 
F. 9,60: C.-C. A, 1037" 

The Packard automobile was, prior to the accident, “sold, transferred or as- 
signed” by King to Day. In arriving at this conclusion, we have not overlooked 
the following provisions of the Code: 

“The certificate issued by the secretary of state, as in this act provided, shall 
be prima facie evidence of the ownership of such motor vehicle, or of an interest 
therein.” Section 55-201, Oregon Code 1930. 

“In all actions at law or suits in equity, of in any criminal proceedings, when 
the title to or right of possession of any motor vehicle is involved, the record of 
registration and license, as the same appears in the files and records of the secre- 
tary of state, shall be prima facie evidence of ownership or right to possession 
of such motor vehicles.” Section 55-203, Oregon Code 1930. 

These statutory provisions recognize that the ownership of motor vehicles 
does not depend upon the certificate of title or the registration and license of the 
motor vehicle. Day, without question, at the time of the accident was at least the 
equitable owner of the Packard automobile. 

[2] When it was provided in the policy of insurance that, “in the event an au- 
tomobile covered by this policy is sold, transferred or assigned, the indemnity pro- 
vided herein shall not extend to such purchaser, transferee or assignee, except by 
the written consent of the company endorsed hereon,” it is obvious that the inten- 
tion was not to limit that provision to a completed sale, otherwise the words “trans- 
ferred,” “transferee,” “assigned,” and “assignee” would not have been used. 

When the. Packard car was delivered by King to Day, King completely lost 
control and dominion over it. Nothing further remained for Day to do. He fully 
performed his part of the agreement when he delivered his Buick automobile and 
corporate stock to King. Day’s attitude regarding his control over the Packard 
was plainly indicated in the following excerpt from his testimony: “OQ. Suppose 
he [King] had come to you and tried to take possession of the car, saying, ‘I want 
that car for my own use?’ A. I don’t believe he could have done that.” 

[3] The provision of the policy of insurance to the effect that the insurer 
agreed to extend the indemnity provided therein to any one legally operating the 
automobile “with the permission of the named assured” cannot, without doing vio- 
lence to the language used, be made to refer to a purchaser who has paid the full 
purchase price of the automobile and who has obtained exclusive control and do- 
minion over it. In Flaherty v. Nieman, 125 Iowa, 546, 101 N. W. 280, 281, the 
court quotes with approval the following definition: “Permission involves leave 
and license, but it gives no right. If I avail myself of permission to cross a man’s 
land, I do so by virtue of a license, not of a right. It is an abuse of language to 
call it a right.” 

In the case of Mitchell Lime Company v. Nickless, 44 Ind. App. 197, 85 N. E. 
728, 729, the court said: “What does the word ‘permitted’ mean? It necessarily 
implies power to prevent.” 

In the case at bar King could not, after he had made delivery of the Packard, 
have prevented Day from using the automobile in any manner the latter desired. 
Day’s use from that time on was not by virtue of a license or permission, but of a 
right based on his having performed in full his part of the contract of purchase 
thereof from King. In the case of Whitney v. Employers’ Indemnity Corporation, 
200 Towa, 25, 202 N. W. 236, 238, 41 A. L. R. 495, was involved the question of in- 
terpreting a provision of an insurance policy reading as follows: “(L) While the 
automobile covered by this policy is being used with the express or implied consent 
of the assured named in the policy * * * it is agreed that any insurance granted by 
this policy shall, in addition to the said named assured, inure to the benefit of any 
person responsible for the operation of the said automobile.” 

The court, in construing the foregoing provision with reference to a conditional 
sale of an automobile, said: 

“To determine whether or not the aforesaid omunibus clause (L) is applicable 
to the situation before us, we of necessity must determine what the relation was 
between the grocery company and Fenlon. 

“Plaintiff says that Fenlon was operating the car with the consent, either ex- 
press or implied, of the grocery company. To successfully maintain this conten- 
tion the grocery company’s relation to said car must be shown to be such that they 
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were in a position to give their consent. In other words, if Fenlon absolutely own- 
ed the car, the consent, or want of consent, on the part of the grocery company, 
would have nothing to do with this lawsuit. 

“Fenlon’s possession of the car is best explained in these words, taken from an 
exhibit in the case: 

“We will lend you this Ford roadster, engine No. 5146187, at a monthly rental 
of $50 per month, which amount will be deducted from your earnings each month, 
and when such payment shall amount to $606.76 we will give you title to the car. 
Above amount covers fire, theft and liability insurance, license and extra tire.’ 

“Fenlon accepted the car under these conditions, on the 2d day of September, 
1921. Counsel practically concede that this transaction amounts to a conditional 
sale. 

“Later, when Fenlon left the employ of the grocery company, the relation be- 
tween the grocery company and the car and Fenlon are measured by the testimony 
of Fenlon hereinbefore set out. 

“The final analysis of the whole case must turn upon the question of who was 
the owner of the car at the time the policy of insurance sued on herein was issued, 
and at the time of the accident, which was four days later. If the grocery com- 
pany was the owner of the car at the time, it could have given the consent required 
by the omnibus clause (L). If it was not the owner, then of course the omnibus 
clause (L,) would not operate, and there would be no basis for the operation of 
clause (e). 

“In the case of Davidson v. Hawkeye Ins. Co., 71 Iowa, 532, 60 Am. Rep. 818, 
32 N. W. 514, suit was based on an insurance policy which provided that the policy 
should be void in case the assured so conveyed or incumbered the property, without 
the written consent of the company. The plaintiff, Davidson, in the case, owned 
the property, and sold it to Lint under written contract for $400, to be paid $50 
down and the balance in six installments. Lint took possession of the property 
under the contract, and occupied it until it was destroyed by fire, before the first 
payment became due. It was held that such contract constituted a sale of real es- 
tate within the meaning of the policy, and that Lint was the real owner of the 
house that burned. 


“Applying this line of logic to the facts in this case, in the event of the de- 
struction or injury to the roadster in question, the loss would surely have been the 
loss of Fenlon, and not the loss of the grocery company.” 

The meaning of the word “consent” as used in the opinion last above quoted is 
synonymous with that of the word “permission” as used in the insurance policy in 
the case at bar. The operation of the Packard automobile by Mrs. Clarke Day at 
the time of the accident was therefore not with the permission of the assured, 
William King. 

The plaintiff asserts that the defendant ought “not to be permitted to allege, 
set forth or contend” that William King was not the owner of the Packard automo- 
bile at the time of the accident, or that the policy of insurance did not extend to 
Clarke Day and his family, for the reason that at the time of the negotiations be- 
tween Day and King the question of procuring the consent of the insurance com- 
pany to the transfer of the car was taken up with the agent of the insurance com- 
pany and the latter advised that it was not necessary to obtain such consent; and 
that, relying upon the statement of the agent, Day had paid the premium on this 
insurance policy and was induced not to procure further insurance. 

The evidence in the case was to the effect that, at the time of the negotiations 
between King and Day, the Loomis-Bradshaw Insurance Agency, Inc., was the 
duly appointed and commissioned agent for the Massachusetts Bonding & Insur- 
ance Company for Oregon, and that Robert E. Loomis was the president of said 
agency. The original policy of insurance involved in this case was written by that 
agency, and at the time of the transaction between King and Day the matter was 
taken up by Day with Loomis and explained to him, with reference to whether or 
not it was necessary to procure the consent of the insurance company in order to 
extend the indemnity provided by the policy so as to make it available to Day and 
his family. Loomis advised that no consent of the company was necessary, and 
thereupon Day paid to Loomis the premium on the policy, which had not yet been 
paid by King. Day testified that, had he been advised otherwise, he would have 
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insisted upon obtaining the consent of the company or would have taken out other 
insurance. There appears to have been a question in the minds of both Day and 
Loomis as to whether or not the transaction between King and Day resulted in a 
sale, transfer, or assignment of the Packard automobile by King to Day, since the 
certificate of title was not to be delivered to Day until King finished paying the 
purchase price of the automobile. 

In the case of Mercer v. Germania Insurance Company, 88 Or. 410, 171 P. 
412, 413, a policy of fire insurance was issued in favor of A. G. Mercer, husband 
of Mary I. Mercer, the owner of the property. Later Mrs. Mercer learned of the 
mistake, went to the insurance agent, and requested that her name be inserted in 
the policy in lieu of that of A. G. Mercer, or that the policy be canceled and a new 
one issued to her. She was advised to secure an assignment of the policy from 
A. G. Mercer, and was assured that she would be indemnified in the event of a 
fire pending the assignment of the policy. After distinguishing between waiver and 
estoppel as applied to an action on a contract of insurance, this court said: 

“Tt appears from the testimony that five or six weeks prior to the fire plaintiff 
learned for the first time that the policy was taken in the name of A. G. Mercer, 
whom in the meantime she had divorced; she thereupon sent an agent to Mr. W. 
E. Liston, defendant’s agent who had written the policy; there is no substantial dis- 
pute as to the conversation which ensued; Liston advised Mrs. Mercer to secure 
an assignment of the policy, but told her that the policy then in her possession was 
all right. There was sufficient testimony to take to the jury the question of wheth- 
er plaintiff relied on this statement and failed for this reason to secure other in- 
surance. Liston was still agent for the defendant when the above conversation 
took place. 


“We find here all of the elements of an estoppel within the rule announced in 
Page v. Smith, 13 Or. 410, 414, 10 P. 833, and Oregon v. Portland General Electric 
Co., 52 Or. 502, 528, 95 P. 722, 98 P. 160. The policy written in April, 1915, was 
void; plaintiff was informed it was all right. This statement was made to a woman 
ignorant of the truth; it was made by an underwriter of large experience who 
knew the facts. He must have intended that plaintiff should act upon it and there 
is evidence that she did rely upon it to her injury. Defendant should not be per- 
mitted to escape liability on this policy on the ground that it named A. G. Mercer 
as the insured.” 


In the case at bar the Loomis-Bradshaw Insurance Agency, Inc., had authority 
to solicit and write insurance and to fill out the necessary papers consenting to the 
sale, transfer, or assignment of insured property. 


[4] The distinction between waiver and estoppel is clearly set forth in Kimball 
v. Horticultural Fire Relief, 79 Or. 133, 154 P. 578, 581, in an opinion citing many 
precedents and quoting with approval the following excerpt from Dwelling House 
‘Insurance Company v. Dowdall, 55 Ill. App. 622: “The ‘stipulation in the policy 
that no agent or other representative of the company shall have power to waive 
any provisions or condition of the policy may be effective as against an alleged 
waiver by agreement or contract with an agent or representative, but has no ap- 
plication when the law declares a waiver by estoppel, because of the acts of the 
company through its agent or representative. Such estoppels do not rest upon the 
power, or lack of power, of the agent to change the provisions of the policy or 
waive any of its agreements, but arise in law, because of the acts of the company 
through its agent, acting in the scope of his apparent power as its representative.” 

The question of whether or not the defendant was estopped by the acts of its 
agent from claiming that the insurance policy issued to King did not cover Mrs. 
Clarke Day was, in view of the evidence in the case, properly submitted to the 
jury. 

Defendant further contends on this appeal that the reply seeks a recovery on 
other and different grounds from those alleged in the complaint, and in support of 
this contention directs attention to the fact that plaintiff in his complaint seeks a 
recovery on the policy as issued, while the reply is based on a waiver on the part 
of defendant. As we construe the allegations, the reply pleads an estoppel rather 
than a waiver. In other words, the plaintiff says that, due to the acts of defend- 
ant’s agent, the defendant should not now be permitted to claim that the automo- 
bile had been sold, transferred, or assigned to Day or that Mrs. Day was not pro- 
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tected by the policy in operating the automobile. In his case in chief the plaintiff 
proved the issuance of the policy and the occurrence of the accident, and intro- 
duced evidence to the effect that Mrs. Day was driving the car with the permission 
of King. 

[5] It was not necessary for plaintiff in making out a prima facie case to prove 
any of the allegations set forth in his reply. In passing upon a somewhat similar 
case, the Supreme Court of the state of Washington, in the opinion in Port Blake- 
ly Mill Co. v. Hartford Fire Insurance Co., 50 Wash. 657, 97 P. 781, 783, held: 

“While there is some conflict, the weight of authority seems to me that the 
assured is only required to plead and prove a compliance with those conditions 
which, in insurance law, are conditions precedent to the creation of the contract of 
insurance, such as the payment of premiums. * * * Conditions to be performed by 
the assured after the policy has become a valid contract are conditions subsequent, 
being in the nature of conditions of defeasance, nonperformance of which may re- 
lease the insurer from liability. When in an action on an insurance policy a plain- 
tiff pleads performance under the provisions of section 4934, supra, his allegation 
has reference only to the performance of conditions precedent, such as those that 
are necessary to the creation of the contract, or to the perfecting of his right of 
action, and not to conditions subsequent. * * * 

“If there be conditions in a policy of insurance which must be performed be- 
fore its risk attaches, such conditions are recognized as precedent ones, and a 
plaintiff is bound to show his compliance therewith, the same being necessary to 
create the contract and give it life; but after the contract has come into legal ex- 
istence, and has attached as a binding obligation, those warranties or conditions 
which afford a means whereby the obligation of the insurer may be extinguished 
are regarded as conditions subsequent or conditions of defeasance.” 

The cases cited in defendant’s brief are not in point. In the instance of Mercer 
v. Germania Insurance Company, supra, the plaintiff attempted to sue on a policy 
issued in the name of her husband, without alleging in the complaint estoppel on 
the part of the defendant. In the case of Waller v. City of New York Insurance 
Company, 84 Or. 284, 164 P. 959, 962, Ann. Cas. 1918C, 139, the plaintiff alleged 
that he had fully complied with all of the terms and conditions of the insurance 
policy, and in his reply averred for the first time that the defendant had waived 
certain defenses. The court said that he could not allege that he had fully com- 
plied with the contract and “when charged by the answer with shortcomings in that 
respect, shift his ground in his reply and show that the omissions stated by the de- 
fendant were waived by it, thus excusing the plaintiff from performance.” The 
plaintiff, in Cranston v. West Coast Life Insurance Co., 63 Or. 427, 128 P. 427, al- 
leged payment of the premium on the insurance policy, and in his reply attempted 
to show waiver of payment. In the case at bar, the plaintiff does not plead a wai- 
ver, but an estoppel. Moreover, the defendant did not in its answer set forth as a 
defense that the automobile had been sold, transferred, or assigned to Day, but 
merely denied that King owned the car. 

The foregoing propositions have been considered in connection with defend- 
ant’s motion for a directed verdict. Although we hold that the Packard automo- 
bile had, prior to the accident, been sold, transferred, or assigned by King to Day, 
nevertheless the evidence relating to the conduct of defendant’s agent was sufficient 
to require that the question of whether or not the defendant was estopped be sub- 
mitted to the jury. We further hold that the allegations in the reply did not con- 
stitute a departure from the complaint. 

The defendant assigns as error the refusal of the court to give three requested 
instructions involving matters which relate to the questions already disposed of in 
this opinion, and therefore need not be further considered. The instruction given 
by the court and excepted to by defendant is too lengthy to be incorporated in this 
opinion. However, it clearly related to the jury the contentions of the litigants 
and was in accord with the views herein expressed. 


We find no error in the record, and the judgment appealed from is affirmed. 
Bean and Campbell, JJ., concur. 


Rand, C. J., concurs in that part of the opinion holding that the Packard au- 
tomobile had been sold, but dissents from the conclusion that the question of 
estoppel was properly submitted to the jury. 
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RAY et al. v. MOXON et al. No. 3937. 
Court of Civil Appeals of Texas. Amarillo. Jan. 4, 1935. 
Rehearing Denied Jan. 25, 1933. 
56 Southwestern Reporter (2d) 469. 
2. INSURANCE. 

Automobile liability policy held not to render insurer primarily liable to 
person injured by motorist in view of “no action clause”; hence action against 
motorist and insurer was subject to pleas in abatement for misjoinder of parties 
and causes of action. 

“No action clause” provided that no action should be brought for 
loss or expenses unless assured should have fully complied with all re- 
quirements of policy, and unless action should have been brought by in- 
sured or his representatives for loss or expenses actually sustained and 
paid in money by assured after amount should have been rendered certain 
either by final judgment or by agreement between the parties, with writ- 
ten consent of insurer. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


Error from District Court, Howard County; James T. Brooks, Judge. 

Suit by Le Roy Moxon, by next friend, against E. E. Ray and Commercial 
Standard Insurance Company. To review the judgment overruling defendants’ 
pleas in abatement, defendants bring error. 

Reversed and remanded. 

Touchstone, Wight, Gormley & Price, of Dallas, for plaintiffs in error. 

Thomas & McDonald, of Big Spring, for defendants in error. 

Martin, J. 

For convenience the parties to this appeal will carry the same designation 
as in the trial court. 

Plaintiff Le Roy Moxon, by next friend, brought suit against E. E. Ray and 
the Commercial Standard Insurance Company, defendants, for damages. The 
substance of his cause of action against Ray was that said Ray had negligently 
struck the motorcycle on which he was riding on the Bankhead Highway near 
the town of Big Spring, with his automobile, inflicting physical injuries not neces- 
sary here to set out. 

For cause of action against the other defendant herein, plaintiff alleged: 
“That defendant, Commercial Standard Insurance Company, hereinafter referred 
to as the Insurance Company, had at the time of said injury, an insurance policy 
issued to E. E. Ray, the other defendant herein, such policy being then and there 
in force, the main purpose of which was in substance the providing of public 
liability insurance binding the said Insurance Company to pay any and all dam- 
ages sustained by any third party because of and through the negligence of the 
defendant E. E. Ray, and because of the policy and by reason of the terms thereof, 
the said defendant Insurance Company has, under the facts and circumstances 
hereinbefore set out, become liable jointly with the defendant E. E. Ray unto the 
plaintiff herein for the payment of any and all of the damages hereinbefore set 
out, such policy of insurance being written not only for the benefit of the said 
defendant E. E. Ray, but for the benefit of such third parties as might become 
injured through the negligence of the defendant E. E. Ray, and the plaintiff 
having been injured by and through the negligence of the defendant, comes within 
the terms, stipulations and benefits of the said public liability insurance policy 
then and there existing, issued and delivered by the said Commercial Standard 
Insurance Company and such judgment as may be herein rendered against said 
E. E. Ray, should also, under the terms of said policy, be entered and adjudged 
over and against the said Insurance Company, jointly and severally.” 

Judgment was rendered for plaintiff against defendants in response to special 
issues. 

Both defendants filed pleas in abatement, alleging a misjoinder of parties and 
causes of action. This was overruled, after which, and subject to the above pleas, 
the defendants filed answer on the merits, the nature of which will sufficiently 
hereinafter appear in the discussion of the law questions. 

Under appropriate assignments of error both defendants here contend, and 
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we think correctly so, that the court erred in overruling their respective pleas 
in abatement. 

{1] The general rule is that causes of action ex delicto and ex contractu may 
not be joined in the same suit unless they have arisen out of the same transaction 
or relate to the same subject-matter and are dependent mainly upon the same 
evidence. 1 Tex. Jur. § 42, and authorities there collated. 

The real question presented is whether or not the contract evidenced by the 
policy issued to the insured may be construed to give a direct right of action 
against the insurer by the injured party, or, stated otherwise, whether or not such 
a policy creates primary liability against the defendant insurance company. Mani- 
a a negative answer to this places this case within the general rule above 
stated. 

Confusion exists among the authorities regarding this matter, and its im- 
portance has caused us to make a careful examination of existing precedents in 
an effort to arrive at the correct rule. 

The policy in question provides, in part, that the aforesaid insurance com- 
pany: 


“Does hereby insure the assured named and described herein for the term 
herein specified, against * * * 


“Bodily Injuries or death accidentally suffered or alleged to have been suf- 
fered by any person or persons * * * as the result of an accident occurring 
while this policy is in force * * *, The liability of the Company under this 
Item 1 is limited to the amounts stated in Item 1 of the ‘Schedule of Coverage’ 
on the preceding page, but the Company will, in addition to such limits, pay for 
the expense incurred by the Assured for such immediate medical aid as shall be 
imperative at the time of an accident on account of which claim could be made 
under this Item 1. * * * 

“Defense of Suits: Interest and Costs. In the event that loss or expense from 
the Peril set forth in Item 1 and/or Item 2 is insured against hereunder, then 
as respects the Peril or Perils so insured against, the Company will defend, in the 
name and on behalf of the Assured, any suits for damages arising from such 
accidents as are covered by Item 1 and/or Item 2 of this policy, and will pay 
all costs taxed against the Assured in any legal proceedings defended by the 
Company, all interest accruing after entry of judgment * * 


“Accidents Must be Reported. Assured Must Cooperate. Upon the occurrence 
of any loss or accident covered under Section One of the Schedule of Perils and 
irrespective of whether any injury or damage is apparent, at the time, the As- 
sured shall give immediate written notice to the Company at its offices in Dallas, 
Texas, with the fullest information obtainable at the time. If a claim is made on 
account of any such accident the Assured shall give like notice thereof im- 
mediately after such claim is made, with full particulars. If thereafter any suit 
is brought against the Assured to enforce such claim, the Assured shall im- 
mediately forward to the Company every summons or other process as soon as 
the same shall have been served. Whenever requested by the Company, the As- 
sured shall aid in effecting settlements, securing information and evidence, the 
attendance of witnesses and in prosecuting appeals, and at all times render all 
possible cooperation and assistance. The Assured shall not voluntarily assume any 
liability or interfere in any negotiations for settlement or in any legal proceedings 
or incur any expense or settle any claim, except at Assured’s own cost, without 
the written consent of the Company previously given. The Company reserves the 
right to settle or defend, as the Company may elect, any such claim or suit 
brought against the Assured, and in defending any suit the Company shall have 
the sole right to determine whether appeals shall be taken from any order or 
judgment. The liabiltiy of the Company as expressed and limited in this policy 
shall not be enlarged by reason of any mistake, failure, refusal or negligence in 
connection with the settlement or defense of any claim, loss or suit. * * * 


“Losses Must be Reported. In the event of loss or damage under Section 
Two of the Schedule of Perils, the Assured shall give immediate written notice 
thereof to the Company at its offices in Dallas, Texas, with the fullest informa- 
tion obtainable, and shall, within sixty days (In Texas ninety-one days) from 
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the date of such loss or damage, file written proof of interest and extent of 
loss, signed and sworn to by the Assured, stating the knowledge and belief of 
the Assured as to the place, time and cause of the loss or damage, the interest 
of the Assured and of all others in the property, the amount of damage and the 
amount claimed; and the Assured as often as required shall exhibit to any per- 
son designated by the Company all that remains of any property herein described, 
and shall submit to examinations under oath by any person named by the Company, 
and subscribe the same, and as often as required shall produce for examination 
all books of accounts, bills, invoices and other vouchers (or certified copies 
thereof if originals be lost) at such reasonable place as may be designated by 
the Company or its representatives, and shall permit extracts and copies thereof 
to be made. Failure to comply with any and/or all provisions of this paragraph 
shall invalidate the claim. * * * 

“Right of Recovery, Time Limit. No Action shall lie against the Company to 
recover any loss or expense under Section One of the Schedule of Perils unless 
the Assured shall have fully complied with all the requirements hereof and unless 
such action shall be brought by the Assured or his heirs to legal representatives 
for loss and/or expense actually sustained and paid in money by the Assured 
after the amount thereof shall have been fixed and rendered certain, either by final 
judgment against the Assured after actual trial of the issue or by agreement 
between the parties with the written consent of the company * * *.” 

The last clause above quoted has come to be known in judicial parlance as 
a “no action clause,” and will be frequently referred to in this opinion. 

As supporting his contention that this policy gives a direct right of action 
against the insurer and creates primary liability, plaintiff cites, among others, the 
following authorities: Texas Landscape Co. v. Longoria (Tex. Civ. App.) 3€ 
S.W.(2d) 423, 425; American Automobile Insurance Co. v. Struwe (Tex. Civ. 
App.) 218 S. W. 534: American Indemnity Co. v. Fellbaum, 114 Tex. 127, 263 
S. W. 908, 37 A. L. R. 633; Monzingo v. Jones (Tex. Civ. App.) 34 S.W.(2d) 
662. 

In the Longoria Case, supra, the terms of the policy are not set out, their 
substance and legal effect only being stated. Among these we note the following: 
“So it appears that the assured does not have to pay the judgment first and ther 
sue the insurance company for reimbursement; but the insurance company agrees 
‘to pay and satisfy judgments rendered against the assured’ in the first instance. 
* * * The policy clearly contemplates and provides that the payment will be 
made by the insurance company directly to the injured party.” ~ 


If the policy under discussion in this case contained a “no action clause,” it 
was not so stated. This difference constitutes one of the chief distinctions between 
the above case ard the instant one. We have examined with care all authorities 
cited in support of the above case, and their facts are so radically different from 
those under consideration that an obvious distinction is made apparent by their 
mere recital. For example, the case of American Automobile Insurance Co. v. 
Struwe (Tex. Civ. App.) 218 S. W. 534, is there cited and appears to have been 
given controlling effect. The facts of the Struwe Case are set out and discussed 
at length in the later case of American Automobile Insurance Co. v. Cone (Tex. 
Civ. App.) 257 S. W. 961, 963. From it we quote: 


“There has been furnished to us, and which was used in the oral argument 
herein, a certified copy of the ordinance and the bond cr policy in the Struwe 
Case, supra, as taken from the record therein. From these it appears that the 
ordinance provided for the licensing of certain public service automobiles and 
requiring that they give bond, payable to the mayor of San Antonio and his 
successors in office, ‘for the benefit of every person injured * * * or will well 
and truly pay directly to any such person * * * any amount * * * that 
may be awarded by final judgment * * * against such licensee on account of 
any such injury,’ not exceeding a certain amount. The bond or policy refers to the 
above-mentioned ordinance and in terms obligated the insurance company ‘to pay 
directly to any person so injured * * * any amount or amounts which may 
be awarded by any final judgment * * * on account of such injuries against 
the assured herein,’ not exceeding a certain amount, and also provided that— 
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“*This policy shall operate for the benefit of any persons injured in person or 
property, as specified in the ordinances of the city of San Antonio, Texas, above 
recited; and all such persons shall be considered and are beneficiaries under this 
contract; and may institute and maintain suit, prosecute and enforce judgment 
under this policy in their own names and for their own benefit, as if they were 
actual parties hereto.’ ” 

We would have here an entirely different question if in this case the insur- 
ance company had contracted directly, as in the Struwe and Longoria Cases, supra, 
to pay directly to the injured party so as to make it primarily liable. Such, how- 
ever, is not our case, as will be readily apparent from reading the terms of the 
policy above set out. To hold, in the face of the “no action clause” above quoted, 
that such policy gives a direct right of action by the injured party before judg- 
ment against the assured, would be to abrogate the terms of a comtract in favor 
of a stranger to it and who was clearly not a beneficiary under it. We know of 
no reason why two parties cannot make a contract of the character above quoted. 
It violates no statute, it is not against public policy, and if the two parties who 
made it are satisfied with its terms, what right has a court to intrude itself into 
their affairs and make a new contract for them, as would be the case if we 
followed the construction claimed by plaintiff? The contract in question is not 
under attack here by either of the parties who made it. Under its plain terms no 
action can be maintained upon it except upon the conditions named therein, none 
of which are present here. Whether the assured would have to actually pay any 
judgment rendered against him before having a right to sue on the policy is not 
before us, but such a question has furnished the subject-matter of an interesting 
opinion by our Supreme Court in the case of American Indemnity Co. v. Fell- 
baum, 114 Tex. 127, 263 S. W. 908, 37 A. L. R. 633. See, also, Kipkey v. Casu- 
alty Association of America, 255 Mich. 408, 238 N. W. 239. 


None of the cases cited by plaintiff supports his view. The Monzingo v. Jones 
Case, supra, construes a policy required by law to be taken out by motorbus 
operators and by statute is required to be so written as to give the injured party 
an affirmative right of action thereon. That such a holding would furnish no 
precedent for the action of the trial court in this case is too plain for argument. 

[2] We turn now to a consideration of the reasons and of the cases which 
in our opinion tend to support our view that the policy in question did not make 
the insurer herein primarily liable to the plaintiff and that its joinder in this suit 
was improper. 

Let us examine for a moment the nature of the policy in question, which has 
been made the depository of all contractual obligations entered into between the 
assured and the insurer with respect to the subject-matter under discussion. 
Neither in purpose or by express terms was such contract made for the benefit 
of plaintiff. Plainly it was made to protect Ray against happenings which might 
prove disastrous to his business or property. The consideration for the contract 
was paid by him; its promises run to him alone and were for his benefit only 
The policy was his property. The plaintiff was not a party thereto and should 
not now be allowed to assert rights under it unless by its terms, express or im- 
plied, the original parties so intended. No such right is expressly given, and it 
seems to us by necessary implication is denied him by the stipulation that no 
cause of action can be brought thereon except upon the contingencies and subject 
to the conditions quoted in the “no action clause” above set out. The insurer did 
not assume towards the plaintiff in its contract the place of a primary debtor. It 
had the undoubted legal right to annex to its promises any conditions that did 
not run counter to some rule of law which made them void. The general pro- 
visions of this policy might be interpreted as indemnifying against liability rather 
than loss, but its specific provisions show apparently as plainly as human language 
can make them that it was written for the benefit of the assured and him only to 
indemnify him against loss. 

The case of American Automobile Insurance Co. v. Cone (Tex. Civ. App.) 
257 S. W. 961, 963, in its, facts, closely parallels the instant case and fully sup- 
ports our conclusion. A comparison of this case with the Struwe Case, supra, will 
sufficiently illustrate to the investigator the difference between a policy of  in- 
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demnity against actual loss and one of indemnity against mere liability for loss, 
and between one made only for the benefit of the assured and one upon which a 
third party may sue directly. In the Cone Case, supra, a “no action clause,” as 
in this case was one of the stipulations of the policy. We quote from this case: 
“The policy is a contract of indemnity against loss and expense, as distinguished 
from a policy indemnifying against liability for loss or expense, and in such 
policies as this it has been generally held that liability of the insurance company 
does not attach until the assured has actually sustained and paid the loss after 
judgment rendered therefor; whereas, in policies indemnifying against liability for 
loss, liability attaches as soon as the assured becomes potentially liable for a 
loss by reason of the happening of some event covered by the policy which has 
created possible liability against the assured, and that compliance with its terms 
under the character of policy here involved, as to payment of the loss after judg- 
ment, is made a condition precedent to any right of action on the policy, and that 
no right of action upon the policy exists in favor of an injured person, and that 
this is so held regardless of whether the assured is or has become insolvent since 
the accident or before or after judgment has been obtained against the assured 
by the injured person. Texas Short Line Ry. v. Waymire (Tex. Civ. App.) 89 
S. W. 452; Owens v. Jackson (Tex. Civ. App.) 217 S. W. 762; Young v. State 
Bank of Marshall, 54 Tex. Civ. App. 206, 117 S. W. 476; Fidelity & Casualty Co. 
v. Martin, 163 Ky. 12, 173 S. W. 307, L. R. A. 1917F, 924, and note; Clark v. 
Bonsal, 157 N. C. 270, 72 S. E. 954, 48 L. R. A. (N. S.) 191; Embler v. Hartford, 
etc., Co., 158 N. Y. 431, 53 N. E. 212, 44 L. R. A. 512; Carter v. tna Life Ins. 
Co., 76 Kan. 275, 91 P. 178, 11 L. R. A. (N. S.) 1155; Travelers’ Ins. Co. v. 
Moses, 63 N. J. Eq. 260, 49 A. 720, 92 Am. St. Rep. 663; Puget Sound, etc., Co. 
v. Frankfort, etc., Co., 52 Wash. 124, 100 P. 190; Ford v. tna Life Ins. Co., 
70 Wash. 29, 126 P. 69; Bain v. Atkins, 181 Mass. 240, 63 N. E. 414, 57 L. R. A. 
791, 92 Am. St. Rep. 411; Frye v. Bath, etc., Co, 97 Me. 241, 54 A. 395, 59 
L. R. A. 444, 94 Am. St. Rep. 500; Allen v. Atna Life Ins. Co., 145 F. 881, 76 
Cc. C. A. 265,7 L. R. A. (N. S.) 958, and note.” 


We again call attention to the fact that plaintiff Moxon was not a party to 
this policy. Neither by express stipulations therein, nor by the use of language 
necessarily implying such, is he a beneficiary. Could Ray, the assured, have 
originally maintained suit against the insurer under this policy and collected a 
judgment upon allegations of the facts pleaded by plaintiff and before any judg- 
ment was ever rendered against him determinative of liability and the extent of 
the damages? We think not. This, for one reason, because the policy itself 
requires the existence of a final judgment against the assured or an agreement, to 
which the insurer was a party, so as to have determined the intrinsic character of 
the happening and the amount of damages as a condition precedent to his right to 
sue. Would a stranger to the contract then be given a right inhibited by it ex- 
pressly to the very party who made it? The recovery of a judgment is the 
manner provided in the contract by which the insured proves to the insurer that 
the occurrences relied upon by the injured party were covered by the policy and 
the extent of the damages. It is the mode provided for establishing liability and 
loss. It is the judicial ascertainment of the facts which give rise to liability. 
Thence forward after the rendition of such judgment, the mouth of the insured 
is closed by his contract as to the existence of the happenings therein adjudicated 
and the resultant damages. To have these questions definitely determined in a 
suit between the original parties is undoubtedly a matter of some concern to the 
insurer, in consideration of which it could afford to issue a policy for a less 
consideration. If such an arrangement suits both parties to the contract and same 
is valid, certainly an appellate court is without authority to judicially nullify what 
they have plainly agreed upon. 

The case of Kuntz et al. v. Spence (Tex. Civ. App.) 48 S.W.(2d) 413, not 
cited by plaintiff, is one of the Texas cases which we have found that tends to 
support his view. This case was cited and apparently followed in Thurman v. 
Chandler (Tex. Civ. App.) 52 S.W.(2d) 315, 320. The overwhelming weight of 
authority is, in our opinion, against the holding in the Kuntz Case. Its reasoning 
has been repeatedly rejected with almost practical unanimity throughout the 
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United States, as will be later shown. As the result of such holdings, many states 
have enacted statutes giving the injured party a direct right of action against an 
indemnity insurance company in cases of the character under discussion. 

As typical of the holdings of the courts of other jurisdictions in construing 
a policy with clauses similar to those quoted above, we cite the following cases: 
Degnan v. Rhode Island Mut. Liability Ins. Co., 51 R. I. 366, 154 A. 912; Smail 
v. Morrison, 185 N. C. 577, 118 S. E. 12, 31 A. L. R. 1135; Jacobs v. Casualty 
Co., 198 App. Div. 470, 191 N. Y. S. 692; Goodman v. Ins. Co., 189 Ala. 130, 66 
So. 649; Connolly v. Bolster, 187 Mass. 266, 72 N. E. 981; O’Connell v. Railway 
Co., 187 Mass. 272, 72 N. E. 979; Frye v. Gas & Elec. Co., 97 Me. 241, 54 A. 
395, 59 L. R. A. 444, 94 Am. St. Rep. 500; Eberlein v. Fidelity & Deposit Co., 
164 Wis. 242, 159 N. W. 553; Stenbom v. Brown-Corliss Engine Co., 137 Wis 
564, 119 N. W. 308, 20 L. R. A. (N. S.) 956; Herbo-Phosa Co. v. Phil. Cas. Co., 
34 R. I. 577, 84 A. 1093; Cushman v. Fuel Co., 122 Iowa, 657, 98 N. W. 509; 
Ford v. A2tna Life Ins. Co., 70 Wash. 29, 126 P. 69; Luger v. Windell, 116 Wash. 
375, 199 P. 760, 761, 37 A. L. R. 641; Goodman v. Georgia Life Ins. Co., 189 Ala 
130, 66 So. 649; Allen v. A&tna Life Ins. Co., 145 F. 881, 76 C. C. A. 265, 7 
L. R. A. (N. S.) 958. 

The Texas authorities are cited in the above quotations from the Cone Case. 

The trial court submitted the issue of whether or not defendant failed to 
maintain a proper lookout for other vehicles upon the highway, but refused, 
upon proper objections and exceptions, to define the term “proper lookout.” This 
is assigned as error, and the case of Wichita Falls & S. R. Co. v. Hamilton (Tex. 
Civ. App.) 37 S.W.(2d) 755, is cited in support of the assignment. The case 1s 
in point. The later case of France v. Graves (Tex. Civ. App.) 48 S.W.(2d) 438, 
announces the same holding with apparent reluctance. The term is not a legal or 
technical one in our opinion and requires no definition. An attempt to explain 
what is already clear tends only to confuse the jury. If “proper lookout” be 
defined, why not “proper” and “look” and “out,” and so on ad infinitum until 
finally a bewildered jury would find itself blinded by a cloud bank of verbosity? 
To require a definition of words whose meaning ought to be known to every 
fourth grade pupil is to set a precedent that will tend to discredit and destroy the 
system of trial of cases upon special issues. Until and unless the Supreme Court 
specifically so holds, we decline to assent to the proposition that such term must 
be defined. 

The assignment is overruled. 

For the error pointed out the judgment is reversed, and the cause remanded. 

On Motion for Rehearing. 

In our original opinion we erroneously stated that the case of Kuntz v. 
Spence had not been cited by defendant in error. The case was, in fact, plainly 
cited, but overlooked. 

The recent case of American Indemnity Co. v. Martin et al. (Tex. Civ. App.) 
54 S.W.(2d) 542, appearing in print subsequent to the date of our opinion is 
called to our attention by defendants in error in the motion for rehearing. It is 
apparently in conflict with our holding herein. We do not agree with the rea- 
soning of the eminent judge who wrote that opinion. As we view it, the sole 
question presented is one of the construction of a contract between two parties. 
The avoidance of a multiplicity of suits can not, it seems to us, be made to affect 
this question. Our holding was bottomed upon the proposition that the defendant 
in error, who was not a party to the contract in question and at most only a 
contingent beneficiary under it, had no right to maintain a cause of action thereon, 
he being an entire stranger to it. We are unable to see the view-point that the 
avoidance of a multiplicity of suits has anything to do with the determination 
of this question. 

Motions for rehearing and to certify are both overruled. 
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CASUALTY 
BANK OF UNION v. FIDELITY & CASUALTY CO. OF NEW YORK. 
9600 


No. : 
Circuit Court of Appeals, Eighth Circuit. Jan. 11, 1933. 
62 Federal Reporter (2d) 1040. 
5. INSURANCE. 


In action on robbery policy, where answer inferentially conceded the securities 
were taken, insured had burden of showing value, but not that securities were 
actually taken. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

6. INSURANCE. 

Substantial compliance with robbery policy provision requiring accurate re- 
cords is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

8 INSURANCE. 

In action on bank robbery policy, whether bank kept records so that loss sus- 
tained by taking of bonds, kept for bank’s customers, could be accurately deter- 
mined by insurer, held for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. 

Action by the Bank of Union against the Fidelity & Casualty Company of 
New York, removed from the state court. From a judgment in favor of defend- 
ant, plaintiff appeals. 

Affirmed. 

F. M. Hemker, of St. Louis, Mo. (W. L. Cole and T. P. Hukriede, both of 
Union, Mo., on the brief), for appellant. 

George A. Hodgman, of St. Louis, Mo., for appellee. 

Before Kenyon, Gardner, and Sanborn, Circuit Judges. 

Kenyon, Circuit Judge. 

Appellant (herein called the Bank), plaintiff in the trial court, is located at 
the town of Unoin, Mo. Appellee (herein called the Casualty Company), defend- 
ant in the trial court, is a corporation of New York. It issued to the Bank a pol- 
icy of insurance to protect it against losses sustained by robbery of moneys and 
securities. On October 28, 1929, the Bank was robbed and certain moneys and se- 
curities taken. The Casualty Company paid the money loss, but denied liability 
as to the securities taken. Action was brought by the Bank in a Missouri state 
court against the Casualty Company to recover $4,250, the claimed value of the 
securities alleged to have been taken, and also asking damages for vexatious delay 
in paying the loss. The case was removed to the United States District Court. 
After removal the Bank filed an amended petition claiming the securities stolen 
amounted to $5,813.75. Thereafter the Bank filed a second amended petition, in 
which it placed the value of the stolen securities at $2,264.91. 


At the close of the evidence both parties moved for a directed verdict, at the 
same time submitting requests for additional instructions in the event the court 
should not direct a verdict. Both motions were overruled. The requested instruc- 
tions were in part given, and the case submitted to the jury, which returned a ver- 
dict for the Casualty Company. 


The errors assigned which should be considered are: The submission of the 
case to the jury after both plaintiff and defendant had moved for a directed ver- 
dict; failure of the court to sustain the motion of plaintiff for a directed verdict. 

[1, 2] Ordinarily, where both parties move for a directed verdict without re- 
servations, it amounts to a waiver of a jury trial, and a submission to the court 
of questions of fact as well as of law. Beuttell v. Magone, 157 U. S. 154, 15 S. Ct. 
566, 39 L. Ed. 654; Williams v. Vreeland, 250 U.S. 295, 39 S. Ct. 438, 63 L. Ed. 989, 
3 A. L. R. 1038. But, where a party makes such motion, and at the same time 
requests instructions to the jury which show he does not intend to waive his right 
to jury trial if his motion is overruled, he cannot be held to have waived a trial 
by jury of the fact questions. This court apparently held otherwise in Empire 
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State Cattle Co. et al. v. Atchison, T. & S. F. R. Co. (C. C. A. 8)147 F. 457. 
While Judge Sanborn concurred in the result, he disagreed with the majority as 
to the effect of requesting instructions to the jury at the time of making the mo- 
tion to instruct a verdict, saying at page 462 of 147 F.: “The series of requested 
instructions to the jury which generally accompanies a request for a directed ver- 
dict has no other office but to indicate that the party who presents them does not 
waive his right to a trial by jury, but insists upon it if his request for a directed 
verdict is denied, and if they do not have this effect, they are without meaning, 
purpose or effect. * * * In my opinion, the right to a submission to the jury of ey- 
ery question of fact upon which the evidence is not so conclusive that a verdict but 
one way could be sustained, is waived only when a request or motion for a di- 
rected verdict, without other requests, is made by each party, and it is expressly 
reserved and demanded by presenting, with a request for a directed verdict, re- 
quests for other instructions to the jury respecting the issues of fact in the case.” 

Upon appeal of this case to the Supreme Court (210 U. S. 1, 28 S. Ct. 607, 52 
L. Ed. 931, 15 Ann. Cas. 70), it sustained the position taken by Judge Sanborn. 
The court said at page 8 of 210 U. S., 28 S. Ct. 607, 609: “It was settled in Beut- 
tell v. Magone, supra, that where both parties request a peremptory instruction and 
do nothing more, they thereby assume the facts to be undisputed, and, in effect, 
submit to the trial judge the determination of the inferences proper to be drawn 
from them. But nothing in that ruling sustains the view that a party may not 
request a peremptory instruction, and yet, upon the refusal of the court to give it, 
insist, by appropriate requests, upon the submission of the case to the jury, where 
the evidence is conflicting, or the inferences to be drawn from the testimony are 
divergent.” This would seem to settle the question. See, also, Minahan v. Grand 
Trunk Western R. Co. (C. C. A.) 138 F. 37; Sampliner v. Motion Picture Patents 
Company, 254 U. S. 233, 41 S. Ct. 79, 65 L. Ed. 240. While the instructions re- 
quested by both parties at the time of making motions for directed verdicts do 
not appear in the record, the trial court in passing on the motion for a new trial 
filed a memorandum in which he stated: “It is true that at the close of all the 
testimony hoth parties moved for a directed verdict. Neither party indicated an 
intention of standing on its motion, but, on the contrary, each party, at the same 
time, submitted requests for additional instructions in the event the Court should 
not direct a verdict. Both motions for a directed verdict were overruled, the re- 
quested instructions given, in part, and the case was submitted to the jury.” It is 
clear that under these circumstances the jury was not waived. 

[3] Appellant’s motion for an instructed verdict was: “At the conclusion of all 
the evidence, the Court instructs the jury that under the law and the evidence your 
verdict must be for the plaintiff.” 


Appellee insists that this motion is not specific enough to raise any question 
as to the sufficiency of the evidence, and relies on Wharton v. A2tna Life Ins. Co. 
(C. C. A. 8) 48 F.(2d) 37. The motion in that case was limited to one issue, i. e., 
Did the insured make material misrepresentation in answering an interrogatory? 
and this court held that the motion could not be construed to embrace all possible 
grounds upon which it might be supported. 


In Mansfield Hardwood Lumber Co. v. Horton (C. C. A. 8) 32 F.(2d) 851, 
this court held that a general motion to direct a verdict was not sufficient to raise 
the question of whether there was substantial evidence to support a verdict. In 
Ozark Pipe Line Corporation v. Decker (C. C. A. 8) 32 F.(2d) 66, 67, where the 
same judges sat as in the Mansfield Hardwood Lumber Co. Case, supra, this court 
held that a requested declaration (a jury being there waived), as follows: “The 
court declares the law to be that under the pleadings and evidence in this case, the 
plaintiff is not entitled to recover against the Ozark Pipe Line Corporation, and 
the decision and judgment of the court is in favor of the defendant,” was sufficient 
to save for consideration by this court the question of sufficiency of the evidence. 


In United States v. Schweppe (C. C. A. 8) 38 F.(2d) 595, 596, we held that 
the motion made at the close of all the evidence by the defendant, “to instruct the 
jury that under the pleadings, the law and the evidence, its verdict must be for the 
defendant,” was sufficient to preserve for consideration the question of substantial 
evidence upon which a jury could base a verdict. The instruction here requested 
by plaintiff Bank is only slightly different from that in the Schweppe Case; the 
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only difference being that it does not refer to the pleadings. We think it was 
sufficient. 

This brings us to the real issue in the case, viz., should the trial court have in- 
structed a verdict for plaintiff upon its motion at the close of all the evidence? 

We need not set out in full the terms of the policy, as the controversy arises 
entirely by reason of one of its conditions, as follows: “B. The Company shall not 
be liable: * * * (2) Unless the records of the Assured have been so kept that the 
amount of loss can be accurately determined therefrom by the Company.” 

No other question concerning the policy arises. 

The Bank submitted to the Casualty Company three proofs of loss, the last 
two being supplemental to the original proof, as it was discovered additional bonds 
had been stolen. Simplifying the various proofs, the claims sued for cover five 
items of government bonds alleged to have been stolen, which may be grouped, 
as follows: 


Mideelt HONNS oo6k <6ipsa scence cevecnascerpweneceunetendbeweneeeedeusuaten $300.00 
ISeHANS- DOMOS: x.5.0cc0cc8c cuales dasdvecadkatewsncaenseewees Ueceeecseteeeseus 350.00 
Prochiate BONES | 6605 i icccccdancemudvoneccdudecuuanaeanseeeacneasumeuuuaes 500.00 
Wirieht BOHOS. sic. s eased See ciccsresias ognideacctaekewendeasseeenaneennaes 400.00 
Bell IOS. bs gciigiecic Cajb wake wn Sw eed nace CORe dasa e eer esearnna ena tananes 714.91 


The first proof of loss covered the first three items, the second proof the 
fourth item, and the last proof the fifth item. ; 

[4] No question is raised that these bonds come within the protective terms 
of the policy. There is some suggestion in the argument of appellee that the Bank 
did not in fact have the bonds at the time of the robbery because the parties who 
owned the same and who lived in that vicinity were not called upon as witnesses to 
prove that they were in the hands of the Bank. This is not pleaded as a defense, 
however, and cannot be raised on this appeal. 

[5] Appellant insists that appellee in its answer concedes the value of the 
bonds stolen. The answer does not contain a general denial, nor does it contain 
any direct statement that the securities, the value of which is sought to be re- 
covered, were actually taken from appellant Bank, but in its language, which is 
not clear, we think it does inferentially concede that the securities, for the value 
of which the Bank sues, were taken at the time of the robbery. 

The burden was therefore not upon appellant to prove that the securities were 
actually taken from the Bank, but it did have the burden to show their value and 
it attempted so to do. The question of the burden of proof is not however, we 
think, very material in this case. The anly question which the court submitted to 
the jury as a question of fact was whether the records of the assured were so 
kept that the amount of the loss sustained, if any, could be accurately determined 
therefrom by the Company. The court said: “The policy provides, among other 
things, that the defendant company shall not be liable to the plaintiff bank unless 
the records of the assured, in this case the plaintiff Bank of Union, have been so 
kept that the amount of loss sustained, if any, can be accurately determined there- 
from by the Company. The condition is binding upon the parties, and if you find 
and believe from the evidence that the records of the Bank have been so kept that 
thexamount of any loss they have sued for cannot be accurately determined there- 
from by the defendant company, then if you find those to be the facts, your ver- 
dict should be in favor of the defendant.” 

[6] A substantial compliance with the terms of the policy was all that was ne- 
cessary. There was no particular method of keeping a record required. New 
Amsterdam Casualty Co. v. Iowa State Bank (C. C. A. 8) 1 F.(2d) 196; Etna 
Casualty & Surety Co. v. Reliable Auto Tire Co. (C. C. A. 8) 58 F.(2d) 100. 

[7, 8] Only one witness testified to anything of importance. That was Mr. AIll- 
ersmeyer, President of appellant Bank. He testified at length and his testimony 
was to the general effect that the Bank kept customers’ securities for safe-keeping; 
that, when any of such securities were received, the practice was to prepare a du- 
plicate receipt on a deposit slip, a copy of which was given to the customer and 
the other copy pinned to the security. The security then, with the receipt attached, 
was placed in a leather note case containing thirteen pockets with letters alpha- 
betically arranged. Each year he prepared a list of all the securities held for safe- 
keeping by adding the amount thereof on adding machine paper and writing along- 
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side the amount, the number, and name of the person for whom the security was 
held, and this list was headed “bonds.” When a bond was withdrawn, the item was 
— from the list. When other bonds were deposited the additions were in- 
serted. 

As to the Mudgett bonds, hereinbefore referred to, no receipt had been issued 
therefor. Allersmeyer had written to Mudgett (guardian) advising him that the 
Bank held the bonds, and a duplicate of the letter was pinned to the bonds, which 
was stolen when the bonds were stolen. No receipt was given for the Knehans 
bonds. As to the other bonds, receipts were given. These outstanding receipts and 
letters, and the slips prepared by Allersmeyer, were all the Bank had which would 
prove that the bonds were held for safe-keeping, and from which the loss could be 
determined. The paper slip that Mr. Allersmeyer testified he made every year, 
and which was kept with the securities, was not made a part of any of the official 
records of the Bank. There were no records of the Bank showing what rece‘pts 
the Bank had outstanding for the securities which it held for safe-keeping. 
There was no record to show what receipts had been turned back or what securi- 
ties delivered back to the owners. We set forth from Allersmyer’s cross- 
examination the following: 

“All the banking transactions of every kind and character we had in perma- 
nently bound records, except the bonds we held for safe-keeping. We did not 
carry bonds held for safe-keeping on our balance sheet. Every other item of as- 
sets and liabilities and every other item of transactions were kept in the form of 
a permanent record for the bank. * * * 

“T can take the books that I have here now and tell you the bonds that we had 
at the time of the robbery on the transactions handled through the Bank. * * * 


“When I made the first claim I did not know of any other bonds that were 
outstanding or any receipts that were outstanding that would give a basis for the 
additional bonds. I learned about the additional bonds by the parties coming 
in and showing me the receipts or telling me about it. If a valid receipt 
signed by the Bank or by me for the Bank should now be presented by 
some other person and a demand made for the bond covered by that receipt 
I could tell whether the owner had it coming to him. If there, were any 
additional receipts outstanding they would be proper claims against the Bank. 
If it would (correspondent) with my record of the list I would have to admit 
it. The list was just made once a year, but it was corrected every time a change 
was made.” 

The system, therefore, which the Bank used in handling these securities left 
for safekeeping clearly appears, and the only thing that might be termed a record 
of such securities was the adding machine list which Allersmeyer made every year. 
Every bond which the Bank owned was entered in a permanent record, and every 
financial transaction carried on by the Bank was kept in some record, except the 
transactions as to the securities held for safe-keeping. 

The only witness beside Mr. Allersmeyer for the plaintiff was Mr. Hemker, 
who testified to the value of the bonds, and the only evidence introduced by ap- 
pellee was the three different petitions filed by appellant in the state and federal 
courts. Appellant insists that under the doctrine of Chesapeake & Ohio R. Co. v. 
Martin, 283 U. S. 209, 51 S. Ct. 453, 75 L. Ed. 983, the court should have instructed 
a verdict for it, as the evidence was clear and undisputed; that the jury could not 
disregard the testimony of Mr. Allersmeyer. There is no question that a jury 
cannot disregard testimony that is not open to doubt and from which different in- 
ferences cannot be drawn, but the rule is quite different where the inferences to be 
drawn from undisputed evidence may be a matter of dispute. The test is really 
whether reasonable men might fairly reach different conclusions from the infer- 
ences to be drawn from the facts. 

In Wisconsin & Arkansas Lumber Co. v. Day (C. C. A. 8) 35 F.(2d) 563, 566, 
Judge Munger, speaking for this court, said: “If different inferences may reason- 
ably be drawn from those facts, the question is for the jury.” Kladivo v. Mel- 
berg, 210 Iowa, 306, 227 N. W. 833; Mutual Life Ins. Co. v. Hatten (C. C. A. 8) 
17 F.(2d) 889; Lumbermen’s Mut. Ins. Co. v. Johnson Lumber Co. (C. C. A. 5) 53 
F.(2d) 940; Self et al. v. New York Life Ins. Co. (C. C. A. 8) 56 F.(2d) 364; 
Gunning v. Cooley, 281 U. S. 90, 50 S. Ct. 231, 74 L. Ed. 720. If this court could 
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say that the only inference that could be drawn from the testimony of Mr. Allers- 
meyer was that the records of appellant had been so kept that the amount of the 
loss could be accurately determined therefrom py the Casualty Company, it would 
be our duty to hold that the court erred in not sustaining the motion of plaintiff 
for a directed verdict, but we do not feel that abiding certainty that we should in 
order to so hold. True, Mr. Allersmeyer testified he could take the books of the 
Bank and tell the bonds that it had at the time of the robbery on the transactions 
handled through the Bank. However, it appears that the Bank had difficulty in 
finding out exactly the bonds that were stolen, and was compelled to make two ad- 
ditional proofs of loss as the loss of additional bonds was discovered. The question 
was not whether the Bank officials by going through their books and tracing out 
transactions might eventually ascertain the bonds stolen, but whether the records 
had been so kept that the amount of the loss could be accurately determined there- 
from by the Casualty Company. As to this one person might honestly believe that 
the slips were sufficient records from which the loss could be determined; another 
might think that slips kept with the bonds which, if the bonds were stolen, would 
in all probability also be stolen, as they were here, was not keeping such records 
as was intended by the policy. We merely suggest these instances as showing that 
different inferences could be drawn from the testimony, and therefore the ques- 
tion was properly for the jury. The instructions of the court were clear; no ex- 
ception thereto was taken on the part of the Bank to anything but the withdrawal 
of the question of vexatious refusal to pay and claims for attorney’s fees. Coun- 
sel for appellant suggested in argument that verdict should have been instructed for 
plaintiff Bank because the amount of the loss is not questioned, and therefore a 
failure to keep records is no defense. We do not so understand the record. The 
amount of the loss was not admitted by the Casualty Company. 

We are satisfied the court did not err in overruling plaintiff’s motion for a 
directed verdict and in submitting the case to the jury. 

Affirmed. 


KLEMMER et al. v. OHIO CASUALTY INS. CO. No. 29284. 
Supreme Court of Minnesota. Feb. 10, 1933. 
246 Northwestern Reporter 896. 
l. INSURANCE. 


Reasonable doubt regarding meaning of language of policy selected by insurer 
must be resolved in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Employers’ public liability policy held to protect insured for amount paid in 
settlement of and attorneys’ fees incurred in action for death of motorist result- 
ing from collision with insured’s gas shovel being transported on highway. 

Public liability policy protecting the employers from loss resulting 
from bodily injuries accidentally sustained, including death as result of 
injuries sustained while on the employers’ premises or public highways 
immediately adjoining the premises and while elsewhere if caused by such 
business operations actually conducted at premises or by employees of 
the insured engaged in the business operations who were required in the 
discharge of their duties to go off the premises, protected the insured 
for amount paid in settlement of, and for attorneys’ fees incurred in, 
action brought for death of motorist resulting in collision with the gas 
shovel, since the insured’s employees were removing the shovel from the 
employers’ premises, on the nearest and most practical route to a nearby 
location where they intended to put it in use for the purpose for which it 
was bought. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

3. INSURANCE. 

Where insured, holding employers’ public liability policy, settled action for 

death of motorist colliding with insured’s gas shovel being transported on high- 
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way, burden held on insurer to establish that insured was not liable for motorist’s 
death because of claimed contributory negligence. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
4. INSURANCE. 


Evidence authorized finding that insurer had not shown that insured, holding 
employers’ public liability policy, could not have been held responsible for 
motorist’s death; hence insurer was liable for amount insured paid in settlement 
of, and for attorneys’ fees incurred in, action for motorist’s death. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Syllabus by the Court. 

Action by insured under an employers’ public liability policy to recover from 
the insurer an amount paid by the former in settlement of, and for attorneys’ 
fees incurred in, an action brought against insured because of an accident (re- 
sulting in death) claimed to have been due to insured’s negligence. The insurer 
disclaimed liability under the policy and refused to defend. Plaintiffs had a 
verdict. It is held: 

1. The insured was protected by the policy against the loss incurred and was 
entitled to the recovery awarded. The language of the policy being that selected 
by the insurer and for its benefit must be clear and unambiguous and any rea- 
sonable doubt as to its meaning must be resolved in favor of the insured. 

2. To free insurer from responsibility on the ground that there was no liability 
on the part of the insured because decedent’s contributory negligence appeared as 
a matter of law, it was incumbent upon insurer to affirmatively show the absence 
of such liability. It failed so to do. On the record in this case, had the damage 
suit against insured proceeded to trial, the issues as to insured’s negligence and 
of decedent’s contributory negligence would have been fact questions for the 
jury’s determination. 

3, 4, 5. Assignments of error relative to rulings on the admission of evidence, 
the charge to the jury, and the claimed misconduct of counsel find no sufficient 
support upon the record. 

Appeal from District Court, Steele County; Fred W. Senn, Judge. 

Action by Richard W. Klemmer and another, copartners, doing business as 
the Klemmer Construction Company, against the Ohio Casualty Insurance Com- 
pany. Defendant’s alternative motion for judgment notwithstanding the verdict 
for plaintiffs or for a new trial was denied and judgment entered for plaintiffs, 
and defendant appeals. 

Affirmed. 

Wm. E. G. Watson and Edmund T. Montgomery, both of Minneapolis, for 
appellant. 

Nelson & Nelson, of Owatonna, for respondents. 

Hiton, J. 

Plaintiffs had a verdict for $700. Defendant’s alternative motion for judg- 
ment notwithstanding the verdict or for a new trial was denied. Judgment was 
entered and this appeal taken therefrom. 

On August 4, 1930, defendant issued to plaintiffs its policy of insurance known 
as “Employers Public Liability Policy—Contractor’s Form.” On November 3, 
1930, employees of plaintiffs were operating two cf plaintiffs’ trucks, one behind 
and fastened to the other. They were proceeding in a northerly direction on paved 
trunk highway No. 1, at about five or six miles an hour. The paved part of the 
highway was eighteen feet wide. A trailer was attached to the rear truck. On this 
trailer was a large gas shovel. The trailer was not an ordinary one, but had been 
built and was used solely for moving the shovel, and only occasionally, from 
place to place. The shovel was used by plaintiffs for digging sand, gravel, and 
dirt and was being moved from their gravel pit and main office in Owatonna to a 
place near Deerfield, in Steele county, where it was to be used in digging like 
material upon a road project of another contractor. It was being transported from 
one working location of plaintiffs to another. 

Trunk highway No. 1 runs past and immediately adjoins plaintiffs’ central 
premises in Owatonna. At about 6 a. m. on November 3d, when a mile and a 
half from Owatonna, a collision occurred between the trailer and an automobile 
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being driven by Norbert J. Mayer in a southerly direction. Mayer was killed. 
Plaintiffs believing they were protected by the policy, immediately notified defend- 
ant of the accident; it denied liability and advised plaintiffs they would have to 
handle the matter as they thought best. 

Lydia M. Mayer, widow, as administratrix of Mayer’s estate, brought an 
action against plaintiffs here to recover $8,000 for the wrongful death of her 
husband and for expenses incident thereto. Defendant refused to defend. Its 
declination was based specifically on the ground that the provisions of its policy 
did not cover the accident. Issue was joined in that action and shortly before it 
was reached for trial plaintiffs here settled it by the payment of $500. They also 
paid attorneys’ fees of $250. This action was brought to recover the $750 so paid. 
The evidence showed that the settlement was made honestly, in good faith, with- 
out collusion, and under advice of plaintiffs’ attorneys who considered the case a 
dangerous one and advised settlement. 

The trailer in question was over eight feet wide and no written application 
had been made for moving or permit obtained to move such a trailer on the high- 
way prior to the accident. The law requires such an application and permit. 
Mason’s Minn. St. 1927, §§ 2720-35 to 2720-39. However, there had been a tele- 
phonic authorization for such use and a promise to send a written permit. The 
trailer was wider than the trucks that were towing it and projected to, if not 
over, the center line of the highway. It had on it red flags which extended still 
further to the left. Decedent’s automobile, after passing the two trucks, hit one of 
the flags on the trailer and then its left rear wheel. 

Defendant’s assignments of error are that: (1) No cause of action was 
proved against the defendant because the loss of plaintiffs was not covered by 
the insurance policy; (2) defendant was entitled to a directed verdict because it 
conclusively appeared from the evidence that no liability was imposed by law 
upon the plaintiffs by reason of the accident; (3) defendant was entitled to a new 
trial because of errors (specified) in the conduct of the trial, (a) having to do 
with rulings upon admissibility of evidence, (b) errors in the court’s charge, and 
(c) misconduct of plaintiffs’ counsel. 

[1] 1. The first assignment of error, concededly the important one, calls for 
a construction of the policy. In such construction the rule in this state is that, 
“The language of a policy, being that selected by the insurer and for its benefit, 
must be clear and unambiguous, and any reasonable doubt as to its meaning must 
be resolved in favor of the insured.” 3 Dunnnell, Minn. Dig. (2d Ed. & 1932 Supp.) 
§ 4659; Patterson v. Adan, 119 Minn. 308, 138 N. W. 281, 48 L. R. A. (N. S.) 184; 
Tupper v. Mass. Bonding & Ins. Co., 156 Minn. 65, 194 N. W. 99; Garbush v. 
Order of United Commercial Travelers of America, 178 Minn. 535, 228 N. W. 
148; Zenith Box & Lumber Co. v. National Union Fire Ins. Co., 144 Minn. 386, 
175 N. W. 894. The same rule maintains generally, 32 C. J. § 265 (2) p. 1152. 

[2] The provisions of the policy, and the declarations attached thereto, par- 
ticularly to be construed are (the portions italicized are those especially relied 
upon by plaintiffs) : 

(Defendant) “does hereby agree with the assured named and described as 
such in the Declarations forming a part hereof, as respects bodily injuries acci- 
dentally sustained, including death at any time resulting therefrom, as follows: 

“I. To indemnify the assured against loss by reason of the liability imposed 
upon him by law for damages on account of such injuries. * * * 

“III. To defend in the name and on behalf of the Assured any suits which 
may at any time be brought against him on account of such injuries, including 
suits alleging such injuries and demanding damages therefor, although such suits, 
allegations or demands are wholly groundless, false, or fraudulent. 

“V. This agreement shall apply to such injuries sustained by any person or 
persons except those employed by the Assured or to whom the Assured may be 
held liable under any Workmen’s Compensation Law, scheme or plan. * * * 

“VI. This agreement shall apply to such injuries so sustained by reason of 
the business operations described in said Declarations, which operations, for the 
purpose of this insurance, shall include the work of making ordinary repairs for 
the preservation of machinery or structures and the installation, removal, repair, 
or replacement of mechanical equipment. * * 
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“VII. This agreement shall apply to such injuries so sustained (a) while at 
within, or upon the Contracting or Central premises as defined in said Declarations 
or the public ways immediately adjoining such Central Premises, and, (b) while 
elsewhere if caused by such business operations actually conducted at, within, or 
upon the Contracting Premises or by employees of the Assured engaged as such 
in the business operations described in said Declarations who are required in the 
discharge of their duties to go off the premises, subject, however, to the following 
specific condition: This agreement shall not apply to such injuries caused by 
employees while driving or using any vehicle elsewhere than upon the Contracting 
or Central Premises.” : 

(Declaration) “Item 3. All business operations, including the operative man- 
agement and superintendence thereof, conducted at or from the locations and 
premises defined below, as declared in each instance by a disclosure of the esti- 
mated remuneration of employees under such of the following Divisions as are 
undertaken by the Assured: (1) All contracting operations undertaken at or 
upon such part of any public or private premises (herein called ‘Contracting 
Premises’), as the Assured occupies by contract or special permit for the sole 
purpose of conducting therein or thereon such operations as are hereinafter de- 
scribed. (2) All business operations conducted at or from premises owned, main- 
tained, or occupied by the Assured as central or general offices, workplaces, stor- 
age or material yards, including public ways adjacent thereto and which are used 
for the business operations herein described (herein called ‘Central Premises’). 
* %* * The insured premises are located as follows: (1) Contracting Premises 
(typewritten) EY% of NW%, Sec. 15, Twp. 107, Range 18 or similar work located 
elsewhere in Dodge County Minnesota and elsewhere in Minnesota as business 
may require. (2) Central Premises (typewritten) Owatonna, Minnesota.” 

Under the heading of “Classification of Operations” appears the following: 
“1. At Contracting Premises (typewritten) Sand and Gravel Digging—no canal, 
sewer or cellar excavation—including Drivers, Chauffeurs and their helpers and 
all employees engaged in the construction, repair and maintenance of all buildings, 
structures or equipment, including installation of machinery. * * *” 

. Defendant attempts to construe the language “injuries so sustained * * * 
upon * * * the public ways immediately adjoining such Central Premises” as 
meaning “injuries sustained at a place immediately adjoining the central premises 
upon a public way.” This would seem to be a too narrow construction. However, 
taken in connection with other provisions of the policy, later referred to herein, 
a decision on that point alone is not determinative of this case. Nor can we agree 
to the narrow construction of the insurer that of necessity the coverage only 
applied when the shovel was actually being used in digging operations. 

The insured premises named in the policy are both the “Contracting Premises” 
and the “Central Premises.” The former includes a described eighty acres of land 
in Dodge county, Minn., and also covers simila- work located “elsewhere in 
Minnesota as business may require.” Plaintiffs were removing a necessary piece 
of their machinery (the gas shovel) from the “Central Premises,” upon the near- 
est and most practical route to a nearby location in Minnesota, where they were 
intending to put it in use for the purpose for which it was bought. Defendant 
claimed that the work to be done at Deerfield was different from that at the 
gravel pit and hence not covered by the policy. There was evidence that it was 
of the same general character—digging sand, gravel, and dirt. It is also significant 
to note that in a part of the policy hereinbefore quoted that “canal, sewer or 


cellar excavation” was prohibited. No other kind of excavation was excepted 
from the coverage. 


Without further comment on the provisions of the policy it is apparent that 
a reasonable construction thereof justified and perhaps required a holding that 
plaintiffs were protected by the policy against the loss incurred and were entitled 
to the recovery awarded. Cases cited by defendant have been examined; they 
are readily distinguishable upon the facts. 

[3, 4] 2. We cannot agree with defendant in its claim that from the evidence 
it conclusively appears that no liability was imposed by law upon plaintiffs as 
a result of the accident. Its theory was that Mayer was guilty of contributory 
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negligence as a matter of law and hence recovery could not be had by Mrs. 
Mayer from plaintiffs. It is true that four of plaintiffs’ employees who were 
operating the trucks and trailer testified on behalf of defendant here that Mayer 
was going at an excessive rate of speed and was not on the proper side of the 
highway. Mayer, however, missed both trucks. It was incumbent upon defendant 
in this case to affirmatively show that there was no liability upon the insured. 
Butler Bros. v. American Fidelity Co., 120 Minn. 157, 139 N. W. 355, 44 L. R. A. 
(N. S.) 609; Farrell v. Nebraska Indemnity Co., 183 Minn. 65, 235 N. W. 612. 
In addition to what hereinbefore appears, taking into consideration the fact that 
Mayer was dead and the presumption maintaining that he was using due care; 
2 Dunnell, Minn. Dig. (2d Ed. & 1932 Supp.) § 2616; 4 Dunnell, Minn. Dig. 
(2d Ed. & 1932 Supp.) § 7032, and cases cited; and also the fact that there 
were persons (other than those who testified) that saw and heard the accident 
and immediately viewed the premises, some of whom plaintiffs’ attorney inter- 
viewed, the wisdom of the settlement cannot be questioned. If the Mayer 
action had been tried, the question of insureds’ negligence and that of Mayer’s 
contributory negligence would have presented fact issues for the jury. The 
jury in the instant case had sufficient evidence upon which to find that defendant 
had not affirmatively shown that plaintiffs could not be held responsible for the 
accident. 

3, 4, 5. Upon the record we find no sufficient grounds supporting defendant’s 
assignments of error relative to rulings on the admission of evidence, the charge 
to the jury, or the claimed misconduct of counsel. 

Affirmed. 


VAILSBURG MOTOR aa v. FIDELITY & CASUALTY CO. 
o. 66. 
Court of Errors and Appeals of New Jersey. Jan. 31, 1933. 
164 Atlantic Reporter 408. 
1 INSURANCE. 


Insurance policy is construed strictly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Where outer door of safe was opened by manipulation of combination, and 
inner door, locked with key, was broken, loss of money held protected by burglary 
policy excluding liability for loss “effected” by opening door of safe by use of 
key or manipulation of lock. 

The verb “effect” is defined as to produce; to do; to make; to bring 
to pass; to execute; enforce; accomplish. 
(For other cases, see Insurance, Dec. Dig. § 425.) 
Syllabus by the Court. 

The burglary policy in this case contained a provision that the company should 
not be liable for loss or damage effected by opening the door of any safe by the 
use of a key or the manipulation of any lock. The outer door of the safe was 
opened by manipulation of the combination. The money taken was further guarded 
by an inner door locked with a key, which door had been broken open to get at 
the money. Held, that the loss or damage was effected by breaking the inner 
door, and not by manipulation of the outer door. 

_ The Chancellor, Case, Justice, and Kays, Hetfield and Wells, Judges, dissent- 
ing. 

Appeal from Circuit Court, Essex County. 

Action by the Vailsburg Motor Corporation against the Fidelity & Casualty 
Company. 

Judgment for defendant, and plaintiff appeals. 

Judgment reversed, and venire de novo awarded. 

Harry T. Davimos, of Newark, for appellant. 

Raymond Dawson, of Jersey City (Edwin F. Smith, of Jersey City, on the 
brief), for respondent. 

PARKER, J. 

The suit is on a policy of burglary insurance to recover loss sustained by 
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burglarious opening of a safe. The trial judge directed a verdict for the defend- 
ant. The proof indicated without substantial dispute that the combination of the 
main or outer door had been manipulated, as there were no marks of any kind to 
show violence. On opening the outer door, the burglars encountered an inner door 
made of a thin sheet of metal, and locked by a cylinder lock operated by a key, 
This lock they destroyed by driving it in with a hammer or other tools, and 
thereby gained access to a sum of money within, which of course was taken, 

The pertinent provisions of the policy are indemnity paragraph 1, and para- 
graph F, entitled “Exclusions.” 

Paragraph 1 is as follows: “For loss by burglary, of any such property from 
within that part of any safe or vault to which the insurance under this policy 
applies, occasioned by any person or persons making felonious entry into such 
safe or vault by actual force and violence, of which force and violence there 
shall be visible marks made upon such safe or vault by tools, explosives, elec- 
tricity, gas or other chemicals, while such safe or vault is duly closed and locked 
by at least one combination or time lock, and located in the Assured’s premises 
as hereinafter defined, or while located elsewhere after removal therefrom by 
burglars.” 

Pargaraph F, so far as pertinent, reads: “The company shall not be liable 
for loss or damage: * * * (6) Effected by opening the door of any vault, 
safe or chest by the use of a key or by the manipulation of any lock. * * *” 

The trial judge held that, if only paragraph 1 were to be considered force 
and violence to any part of the safe (resulting in entry thereinto) would have 
been sufficient; but that exclusion F-6 barred the plaintiff of recovery as the door 
of the safe had been opened without force or violence. 

We concur in his view touching the construction of paragraph 1, but with re- 
spect to exclusion F-6 we think that he overlooked the proper significance of the 
words “loss or damage effected by opening,” etc. 

The verb “effect” is thus defined in Webster’s International Dictionary: (1) 
To produce; to do; to make; (2) to bring to pass; to execute; enforce; ac- 
complish. 

Now all that was “effected” by opening the outer door by the. combination 
was that access was gained to the locked inner door; and the loss or damage 
was not “effected” until the lock of the inner door had been broken. 

[1, 2] Construing the policy strictly against the insurer, according to the 
accepted rule, we think that the facts proved did not bring the case within the 
terms of exclusion F-6, and there was consequently error in directing a verdict, 
requiring a reversal and a venire de novo. 

For affirmance: The Chancellor, Justice Case, and Judges Kays, Hetfield, and 
Wells—S. 

For reversal: Justices Trenchard, Parker, Lloyd, Bodine, Donges, Brogan, and 
Heher, and Judge Kerney—8. 


RATHBLOTT v. ROYAL INDEMNITY CO. 
Supreme Court of Pennsylvania. Jan. 3, 1933. 
164 Atlantic Reporter 718. 
3. INSURANCE. 


Falsity of statement, under heading “Schedule,” in burglary policy, that 
insured had not sustained prior burglary loss, held not to preclude recovery, where 
policy contained no agreement that statement should be warranty, condition, or 
representation. 

(For other cases, see Insurance, Dec. Dig. § 286.) 

4. INSURANCE. 
Ambiguity in policy must be taken against insurer who prepared it. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
5. INSURANCE. 
_Insurer cannot be released by insured’s good faith acceptance without ex- 
amination of policy written by agent. 


(For other cases, see Insurance, Dec. Dig. § 136[5].) 





Rathblott v. Royal Indemnity Co. 1383 


Appeal from Court of Common Pleas No. 2, Philadelphia County; James Gay 
Gordon, Jr., Judge. 

Action by Nathan Rathblott against the Royal Indemnity Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

A. T. Porteous (of Axelroth & Porteous), of Philadelphia, for appellant. 

Arthur $. Arnold and David S. Malis, both of Philadelphia, for appellee. 

LINN, Justice. 

This is a suit on a burglary insurance policy. Plaintiff made out a prima facie 
case by reading into the record from his statement of claim averments not denied 
in the affidavit of defense. Defendant had there alleged that plaintiff had executed 
a written application containing “certain statements and representations” that were 
“embodied in the schedule attached to and forming part of the policy” which was 
“conditioned upon and was issued by the defendant in reliance upon the truth of” 
the statements; that one statement (quoted later) was false, and, in consequence, 
defendant was not liable. Plaintiff filed a reply to the affidavit of defense denying 
that he signed a written application, averring that he had caused defendant's agent 
to be advised of a prior theft and of the collection of indemnity therefor, and 
denying knowledge of the statement in question in the policy until defendant called 
attention to it in rejecting his claim. 


[1, 2] Defendant’s counsel, at the trial, admitted that no written application 
was made, and that the contrary averment in the affidavit was a mistake. He 
was unable to prove that plaintiff had made any statement on the subject because 
defendant’s countersigning agent had died. He offered to prove that plaintiff had 
suffered a prior burglary and had collected indemnity. The learned trial judge 
sustained plaintiff’s objection to the proposed proof, being of opinion that, on the 
record as presented, appellant could not defend on the ground that the statement 
was false without first showing that it had been made by the plaintiff or some 
one by him authorized to make it. There was no error in that; the order of 
proof is largely in the control of the trial judge. Shade v. Llewellyn, 250 Pa. 
456, 461, 95 A. 583. As defendant had no evidence to connect the insured with the 
statement, a verdict for the plaintiff was directed. 


The statement in question is as follows: “10. The insured has not sustained 
any loss by burglary, theft or robbery, nor received indemnity for loss by 
burglary, theft or robbery, nor been declined burglary, theft, or robbery insurance, 
nor has such insurance been cancelled within the last five years, except as follows: 
No exceptions.” It appeared in the policy itself under a heading, “Schedule— 
(Statements of the Insured).” Each so-called statement was numbered; there 
were thirteen in all, some obviously not intended to be made by the insured. The 
photostatic copy, attached to appellee’s brief, shows that the first ten consist of 
questions to be answered, or partial statements to be completed, by filling the 
blanks (which was done in typewriting) with data obtained by some one, pre- 
sumably defendant’s agent, from plaintiff or some one on his behalf. Those after 
the 10th are statements not made by, nor intended to be made by, the insured, 
notwithstanding the parenthetical description to that effect following the word 
“schedule” already quoted. 


[3-5] What, then, is the effect the parties intended to attribute to statement 
No. 10 as presented by the record? The policy begins as follows: “In considera- 
tion of the premium named, and of the statements contained in the schedule in- 
dorsed hereon and made part hereof,” the company agrees to indemnify, etc. It 
may be noted (though perhaps this is unimportant) that the schedule was not 
indorsed on the policy, as stated, but was contained in it on the page on which 
was printed the executing signature of defendant’s president and the written 
countersignature of its agent. But what is important is that the policy contains 
no agreement that the statement shall be a warranty or condition, or a represen- 
tation of a material fact, the effect of which has been frequently considered. See 
Suravitz v. Prudential Ins. Co., 244 Pa. 582, 584 et seq., 91 A. 495, L. R. A. 
1915A, 273, and Id., 261 Pa. 390, 404, 104 A. 754; Kuhns v. N. Y. Life Ins. Co., 
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297 Pa. 418, 147 A. 76; Koppelman v. Com. Cas. Ins. Co., 302 Pa. 106, 153 A, 
121. Certainly, if defendant’s countersigning agent was advised that plaintiff had 
collected insurance for a prior burglary, it would seem to have been the agent’s 
duty to note that fact in the blank provided for the purpose, and not to write 
therein “no exceptions,” unless the parties agreed, as they were competent to do, 
that the fact should be immaterial to this insurance. That the parties may so 
have agreed is not an unreasonable inference from their failure to provide that 
defendant’s liability should depend on the truth of the statements; that is, they 
should be considered material representations as construed in the cases cited above, 
_The ambiguity must be taken against the defendant who prepared the policy, 
Duncan vy. Pittsburgh, etc., Co., 282 Pa. 498, 504, 128 A. 441. Nothing in the 
record would justify the conclusion that plaintiff was not entitled to accept his 
policy in the belief that defendant had prepared it in accordance with the under- 
standing of both. “The defendant cannot be released from its contract because 
the plaintiff, acting in good faith, accepted without examination the policy written 
by its agent.” Dowling v. Merchants’ Ins. Co., 168 Pa. 234, 239, 31 A. 1087; also 
see Kister v. Lebanon Mut. Insurance Co., 128 Pa. 553, 564, 18 A. 447,5 L. R. A, 
646, 15 Am. St. Rep. 696; McGonigle v. Mutual Ins. Co., 168 Pa. 1, 31 A. 868, 
875; Koppleman vy. Com, Cas. Ins. Co., supra; Fidelity Title & Trust Co. y, 
Metropolitan Life Ins. Co., 305 Pa. 296, 300, 157 A. 614. 
Judgment affirmed. 


COUNTY GAS CO. v. GENERAL ACCIDENT, FIRE & LIFE ASSUR. 
CORPORATION, LIMITED, OF PERTH, SCOTLAND. No. 2781. 
Court of Civil Appeals of Texas. El Paso. Jan. 26, 1933. 

Rehearing Denied Feb. 16, 1933. 

56 Southwestern Reporter (2d) 1088. 

1. INSURANCE. 

While indemnity policy must be liberally construed in favor of insured, 
courts cannot make new contract in disregard of unambiguous provision. 

(For other cases, eee Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Policy indemnifying against loss on account of liability for “injuries * * * 
accidentally suffered through assured’s negligence” did not include loss due to 
liability for assault by assured’s employee. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from District Court, Dallas County; T. A. Work, Judge. 

Suit by the County Gas Company against the General Accident, Fire & Life 
Assurance Corporation, Limited, of Perth, Scotland. From judgment dismissing 
plaintiff's amended petition on demurrer, plaintiff appeals. 

Affirmed. ' 

Roy C. Coffee, Karl F. Griffith, and Marshall Newcomb, all of Dallas, for 
appellant. 

Robert B. Holland and Touchstone, Wight, Gormley & Price, all of Dallas, 
for appellee. 

PELPHREY, Chief Justice. 

On or about September 17, 1929, K. L. Johnson was engaged in reading gas 
meters for appellant and while so engaged went upon the premises of one James 
M. Boyd, in Dallas county, Tex., for the purpose of reading the gas meter located 
on said premises. Johnson, on account of his conduct, was ordered off the premises 
by Boyd, and to prevent his entry into the garage, Boyd placed himself in the 
doorway. Thereupon Johnson struck Boyd with a metal bound book, furnished 
him by appellant, injuring him. Thereafter Boyd instituted suit against appellant, 
and on June 11, 1931, an agreed judgment was rendered against appellant for 
$450 and costs of suit. 

At the time the assault was committed, appellant had a public liability insur- 
ance policy with appellee. The policy contained the following provisions: : 

“(1) To indemnify the assured named in Statement No. 1 of the Declarations 
forming part hereof against loss by reason of the liability imposed by law upon 





the assured for damages on account of bodily injuries, including death at any 
time resulting therefrom, accidentally suffered or alleged to have been suffered 
through the Assured’s negligence while this policy is in force by any person or 
persons not employed by the assured while at or about the places designated in 
such Declarations, or elsewhere, by reason of the prosecution by the assured of 
the — in the said Declarations and in and during the continuance of 
said work.” 

“(2) To defend in the name and on behalf of the Assured any suits, even if 
groundless, brought against the Assured to recover damages on account of such 
happenings as are provided for by the terms of the preceding paragraph.” 

“(3) To Pay, irrespective of the limits of liability expressed in Condition O 
hereof, all costs taxed against the Assured in any legal proceeding defended by 
the Corporation, all interest accruing after entry of judgment upon such part 
thereof as shall not be in excess of said liability and the expense incurred by the 
Assured for such immediate medical or surgical relief as is imperative at the 
time of the accident, together with all the expense incurred by the corporation 
growing out of the investigation of such an accident, the adjudgment of any 
claim or the defense of any suit resulting therefrom.” 


Appellant gave appellee notice of the claim of Boyd against it and requested 
that appellee defend the suit. This appellee refused to do. 

After the agreed judgment had been rendered, appellant filed this suit seeking 
to recover from appellee for $450 paid to Boyd, $100 attorney’s fees in the Boyd 


suit, $20.55 costs therein, and $200 attorney’s fees and costs incurred in filing and 
prosecuting the present suit. : 


The trial court sustained a general demurrer to appellant’s original petition. 
Appellant was granted leave to amend and filed his first amended original petition, 
which is included in the transcript here filed. Appellee answered by general and 
special demurrers and general denial. Upon hearing, the general demurrer to the 
amended petition was also sustained, and appellant refusing to amend further, his 
cause of action was dismissed. This appeal is from that action of the trial court. 

Opinion. 

Appellant’s brief contains two propositions as follows: 

“Proposition No. I. The defendant insurance company having contracted with 
plaintiff gas company to indemnify it against loss by reason of the liability im- 
posed by law upon the gas company for damages on account of bodily injuries 
accidentally suffered by any person or persons not employed by the gas company 
on account of the prosecution by the gas company of its business of distributing 
and selling natural gas to the public, and the gas company having alleged in its 
petition in this case facts showing that it had been sued for damages on account 
of injuries accidentally suffered by one Boyd, because of the acts and conduct of 
its agent and employee while engaged in reading gas meters and in the regular 
course of employment; that due and timely notice of said suit had been given to 
the insurance company with the request that it defend said suit; that said insur- 
ance company failed so to do and breached its indemnity contract with the gas 
company; that because of said failure and refusal of the insurance company to 
defend said suit and to indemnify this gas company for the sum of money ex- 
pended by it in good faith in settling the suit and claim of Boyd, the gas company 
had suffered damages in a specified amount, the gas company’s petition stated a 
cause of action against the insurance company and the trial court committed 
material error in sustaining the insurance company’s general demurrer to the gas 
company’s first amended original petition and in dismissing the suit. 

“Proposition No. II. It appearing from the allegations in the gas company’s 
First Amended Original Petition that the insurance company had issued its in- 
demnity policy to the gas company whereunder the insurance company agreed to 
defend in the name and on behalf of the gas company any suits, even if ground- 
less, brought against the gas company to recover damages on account of bodily 
injuries, including death at any time resulting therefrom, accidentally suffered or 
alleged to have been suffered through the gas company’s negligence by any person 
or persons not employed by the Assured by reason of the prosecution by the gas 
company of its business of distributing and selling natural gas, and it further 
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appearing from said allegations that one J. M. Boyd had brought suit against the 
gas company for the recovery of Fifteen Thousand ($15,000.00) Dollars on ac- 
count of bodily injuries inflicted on his person by the gas company’s meter reader 
while acting in the due course of his business, and that Boyd’s injuries were 
accidentally suffered; that the insurance company was duly notified of said suit 
and requested to defend same but refused to do so; that the gas company settled 
said suit in a manner advantageous to it and that an agreed judgment in the 
amount of Four Hundred Fifty ($450.00) Dollars was entered and said judgment 
was paid by the gas company; that by reason of the insurance company’s failure 
to defend said suit and perform its obligations thereunder the gas company was 
damaged in the total sum of Seven Hundred Seventy and 55/100 ($770.55) Dol- 
lars, the gas company’s petition stated a cause of action against the insurance 
company and the trial court committed material error in sustaining the insurance 
company’s general demurrer and in dismissing the suit.” 

Appellant, under these propositions, argues that Boyd’s petition (which peti- 
tion is attached to and made a part of its petition) alleging facts which show 
that his injuries were accidentally suffered, in so far as he was concerned, ap- 
pellee was liable under the indemnity agreement above quoted. Appellee, in three 
counter propositions, in substance, contends that the injuries having been the 
result of an assault, were not accidentally suffered; that if they were accidentally 
suffered, appellee would not be liable because they did not arise through the 
negligence of appellee; and that if the policy indemnified against loss resulting 
from liability imposed by law for damages for bodily injuries suffered through 
“a vicious assault,” it would be against public policy and void. 

The parties disagree as to the construction to be given the following portion 
of the indemnity clause: “accidentally suffered or alleged to have been suffered 
through the Assured’s negligence.” Appellant contending that the clause covers 
bodily injuries accidentally suffered whether arising from negligence (or alleged 
negligence) or otherwise; while, as before stated, appellee’s contention is that the 
injuries must first be suffered accidentally and, second, through either the negli- 
gence or the alleged negligence of appellant. Appellant, in support of its conten- 
tion, invokes the well-established rule of law that an indemnity policy must be 
liberally construed in favor of the insured so as not to defeat, without a plain 
necessity, his claim for indemnity. 

[1, 2] With that principle we heartily agree, but it must be borne in mind 
that such doctrine cannot be carried to the extent of making a new contract in 
disregard of the plain and unambiguous language used. U. S. Fidelity & Guaranty 
Co. v. Baldwin Motor Company (Tex. Com. App.) 34 S.W.(2d) 815; Continental 
Casualty Co. v. Wade, 101 Tex. 102, 105 S. W. 35; Maryland Casualty Co. v. 
Hudgins, 97 Tex. 124, 76 S. W. 745, 64 L. R. A. 349, 104 Am. St. Rep. 857, 1 
Ann. Cas. 252; Brown v. Insurance Company, 89 Tex. 590, 35 S. W. 1060; East 
Texas Fire Ins. Co. v. Kempner, 87 Tex. 229, 27 S. W. 122, 47 Am. St. Rep. 99. 

We have concluded that the provision is not ambiguous and can only mean 
that appellee was to indemnify appellant in cases where third parties suffered 
accidental injuries and where such accidental injuries arose through the negligence 
or alleged negligence of appellant. 

To place any other construction upon the provision would, in our opinion, be 
making a contract for them which they did not see fit to make. 

There being no allegation of any fact of negligence in the petition of Boyd 
and no allegation in appellant’s petition that the judgment recovered by him 
against it was based upon any negligence on its part, the trial court properly 
sustained the demurrer to the petition. 

In view of our above conclusion, the remaining questions call for no discus- 
sion. 

The judgment is affirmed. 
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TOPICAL INDEX 


1, Control and Regulation in General. 


§ 1. RIGHT TO INSURE IN GENERAL. 

1—No domestic insurance company can write both ordinary fire insurance and automobile 
insurance. Allin, Ins. Com’r, v. American Indemnity Co. (Ky.)................0.5. 1146 

1—Language that nothing in act permitting creation of corporations to establish automobile 
clubs shall be construed as legalizing corporations to write insurance ‘tas agents’ held 


not to authorize corporation to insure its membership. National Auto Service Cor- 
poration v. State. (Tex.) 


§ 2. WHAT CONSTITUTES INSURANCE. 

2—Insurance policy is contract. Peterson v. Hudson Ins, Co. (Ariz.) 

2—Whether contract is one of insurance is determined by its purpose, effect, contents, and 
import, and not necessarily by terminology used, though it contain declarations to 
contrary. Membership certificate providing that "for annual dues corporation would 
repair accidental damage to member’s automobile in specified amounts held “insurance 
contract,” not service charge, warranting forfeiture of charter because corporation 
issuing certificates failed to comply with insurance laws. National Auto Service Cor- 
poration v. State. (Tex. 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 
4—Statute imposing personal liability on policy on agent of insurance company authorized 
to do business in state held not unconstitutional as abridging privilege of contract 
and depriving agent of defense of agency. Wilkinson et al. v. Goza. (Miss.) 821 

4—Statutory provision for review of decision of insurance commissioner by certiorari or 
mandamus held not exclusive and not violative of due process clause as denyin; 
—. to federal courts. King, Insurance Commissioner, v. Ajtna Ins. Co. et al. 
( 

4—Statute ‘relating to liability of fire insurance company in case of total or partial loss 
held not impliedly repealed by subsequent statute prescribing uniform fire policy. 
Niagara Fire Ins. Co. of New York, N. Y. v. Raleigh Hardware Co., Inc. (U. S.)...1035 

4—Valued policy law held not to deprive insurer of property without due process, though 
building depreciated in value are date of policy and its destruction. 
Milwaukee Mechanics’ Ins. Co. Cc.) 

§ 10. SUPERVISION BY ‘PUBLIC vOFFICERS OR COURTS. 

10—‘‘Insurance commissioner” is ministerial officer with only such powers as statute confers 
upon him. While statutory discretion of insurance commissioner cannot be controlled 
unless it is exercised arbitrarily, he may be restrained where he undertakes to act 
without authority. Allin, Ins. Com’r, v. American Indemnity Co. (Ky.). ‘ei 

10—Where statutory provision regarding handling of insurance funds in superintendent of 
insurance’s hands pending rate determination could not be strictly complied with, 
circuit court had inherent power to provide for safe keeping of funds. Statute pro- 
viding for superintendent of insurance’s safe-keeping a disputed amounts pending 
determination of insurance rates, applies only where superintendent orders reduction, 
and not where insurance companies apply for increase, since there is no right to 
collect increased rates until increase is approved. Although collection of increased 
insurance rates applied for pending determinaton of application was unauthorized, circuit 
court had inherent power to regulate superintendent of insurance’s safe-keeping of 
disputed amounted in any way seeming feasible. State ex rel. v. North British & 
Mercantile Ins. Co. Ltd. (Mo.) 

10—Direction in decrees that insurance commissioner accept all life insurance policies con- 
taining aviation clauses like that proposed by insurance company granted injunction 
against his interference with insertion thereof in its policies held erroneous. Pacific 
Mut. Life Ins. Co, of California v. Fishback. (Wash.) 

10—Statute providing that indemnity companies should be subject to same examination and 
supervision by insurance commissioner as fire insurers held not to confer authority 
on commissioner to regulate rates of Seems companies. Ajtna Casualty & Surety 
Co. et al. v. Lawson, Auditor. (W. Va.) 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 16. WHAT CONSTITUTES “DOING BUSINESS.” 

16—Canadian company insuring life of resident held not “doing business’? within state, as 
regards jurisdiction, where application was made and policy issued in Canada. Con- 
ducting medical examination in New York, where insured resided, held not “doing 
business” within state by foreign insurance company. Foreign life insurance company’s 
reinsuring of risks held not ‘‘doing business” within state of residence of persons 
insured, as regards jurisdiction. Kasprzak v. Mutual Life Assur. Co. of Canada. 
(jw. $.) 

%. &. APPLICATION OF LOCAL LAWS. 

17—Constitutional provision that foreign corporations shall not transact business within state 
on more favorable conditions than domestic corporation does not prevent foreign 
corporation with power to write both fire and automobile insurance from writing only 
one kind of insurance within the state. Allin, Ins. Com’r, v. American Indemnity nee 


y.) 
§ 20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR ‘TAXES, 
20—As respects licensing, insurance commissioner is not concerned with charter powers of 
foreign insurance corporation, but only with what powers it proposes to exercise within 
state. Public policy of Kentucky is not opposed to licensing of foreign insurance 
corporation to write only automobile insurance within state, though its charter also 
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authorizes it to write fire insurance. Allin, Ins. Com’r, v. American Indemnity Co. 
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20—Statute imposing license fee on foreign fire insurance companies based on percentage 
of ‘total premiums’’ collected in state held not to permit deduction for premiums 
returned to policyholders. Statute imposing license tax on foreign fire insurance com- 
































panies, based on percentage of “total premiums” collected in state, held not to 
authorize deduction from total premiums on account of reinsurance. King, Insurance 
ROGImPeNNONNet. Wi PERO NAME, EO EMS ED es a sisreidiccenies Sain ee see eewriscde EMER ews 949 
25. CIVIL LIABILITY OF AGENTS. 











25—Defendants’ acts in relation to fire policy held to bring them within statutory definition 
of insurance agents, making them personally liable upon policy, where insurance com- 
panies were unauthorized to do business in state. ilkinson et al. v. Goza. (Miss.) 821 
26. ACTIONS. 

26—Proceedings for construction of statute taxing foreign fire insurance companies and 
for injunctive relief against companies in event of noncompliance with law held 
within equity jurisdiction on ground of rege uacy of legal remedy. King, Inurance 
Commissioner, v. AStna Ins. Co. et al. we) Senalaigiaie Sav ge WET oe Fane NO RaTEE 949 

II. Insurance Companies. 

(B) MUTUAL COMPANIES. 


§ 52. INCORPORATION, ORGANIZATION AND EXISTENCE. 

§2—In action on insurance certificate against nonprofit mutual relief association organized 
without capital stock, that association allegedly violated charter by making profit for 
president held not to make applicable to association statute pertaining to life insur- 
ance companies. In action on insurance certificate issued by nonprofit mutual relief 
association organized without capital stock, record held insufficient to raise issue 
whether association was conducted for president’s profit, as regards applicability of 


statutes regulating life insurance companies generally. Logan v. Texas Mut. Life 
ERR Pn MRM fos oss taal pean sro ape ieee ata Gem Gleick a hw rate WHE HL DNA Rae Ure aim arene Ura alan ete 


: 355 
§ 61. INSOLVENCY AND DISSOLUTION. 
§ 66. REORGANIZATION. 
66—State having granted mutual company right to engage in insurance business as stock 
and mutual company under reorganization plan, policyholder cannot challenge legality 
of steps’ leading thereto. Circuit court held without power, in suit - policyholder, 
to appoint receiver of assets of insurance company reorganized with approval of 


superintendent of insurance. State ex rel. St. Louis Mut. Life Ins. Co. et al. v. 
Mulloy. CUED orion oe enti ate RPA Se aa idle & HES or aTUeen ec S ALE a Sanne aaah nim we 50 


Ill. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 75. IMPLIED AGENCY. 

75—Facts that insurance agency delivered policy, issued by it as insurer’s agent, to msured, 
through one procuring and delivering policy, and allowed him to take commission from 
premium, did not make him insurer’s agent. Cooper v. Froelke et al. (Wis.)........ 678 

§ 76. EVIDENCE AS TO AGENCY. 

76—Evidence held insufficient to show that person adjusting fire loss was authorized to adjust 
loss either by insurer or by one authorized to name adjuster. Sussex Fire Ins, Co. 
ROMO. CID). phi'g: dal xcs soak gcd ee la ais Neabal kya Dati ele Gees ate ates ; 364 

76—Where agency of one applying | for fire insurance policy was denied ‘by insurer under 
oath, burden was on one suing on policy to prove agency. Bronx Fire Ins. Co. v. 
Wasson. (U. 

76—Evidence held not to support finding that one ‘through whom insured -obtained auto- 
mobile liability policy was insurer’s agent. Statutory presumption that person doing 
certain acts respecting insurance is insurer’s agent is inapplicable to transactions in 
another state, laws of which contain no equivaent provisions. Cooper v. Froelke 
TE IE oc abs Salas Ah ors te pre Ra aie RS Pas HEN SSNS AO sie Fe, wey ens ROTO D NTS 678 

§ 77. ESTOPPEL TO DENY AGENCY. 

77—Notwithstanding automobile service company’s service contract to furnish members 
accident insurance, insurer issuing accident policy thereunder, was not liable to a 
member accidentally killed after his policy expired, on theory of estoppel to a’ agency 
of the service company. ‘Trail v. Pioneer Automobile Service Co. et al. (Mo.)....... 639 

§ 78. SCOPE AND EXTENT OF AGENCY. 

78—Insurer may limit agent’s authority regardless of agent’s rank or designation. S. E. 
Slade Lumber Se, 0. -Reaeoninl Teereiy les Ee eS china s ns pe eu kekhasaeaneuwes 942 

78—That insurer’s general agent claimed authority to issue instructions and authorize 


issuance of policies contrary to insurer’s written instructions would not bind insurer. 
American Fire & Marine Ins. Co. v. Seymour. |La.). 


Eines ha berets ine ee aunt Mamie ae 709 
§ 81. INDIVIDUAL INTEREST OF OFFICER OR AGENT. 
81—Fire insurance policy issued by insurance agent on his own eroeerty is voidable at 
option of insurer. Henshaw v. Globe & Rutgers Fire Ins. Co. a.) 
§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 
(1). In general. 
83(1)—Evidence sustained insurance agent’s recovery of refund in cash bond given in lieu 
of fidelity. bond as against contention that agent failed to properly inspect applicant, 
resulting in loss to insurer. Edmond v. Unity Industrial Life Ins. Co., Inc. (La.) 283 
83(1)—Insurer suing local agent for issuing prohibited policies without written authoriza- 
tion, need not allege and prove it would have refused to authorize issuance of such 
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policies where agent assumed request for authorization was unnecessary. As respects 
liability to insurer, insurer’s agent held bound to know details of insurer’s business 
and subject-matter of printed instructions, including listing of risks agent could not 
write without authorization. As respects local agent’s liability, insurer’s failure to 
instantly cancel policy issued without authorization held not ratificatioon thereof where 
loss occurred before insurer had notice of issuance. Policies issued without authoriza- 
tion held not ratified because insurer failed to cancel them within three days after 
notice of issuance reached general agent’s office. Insurer held not estopped to recover 
from agent loss incurred through unauthorized issuance of policies, where insurer did 
not discover agent’s violation of instructions until after loss occurred. Agent sued 
by insurer for unauthorized issuance of policies, to avail himself of estoppel must 
show insurer’s failure to repudiate policies sooner, resulted in his being misled or 
assuming position different than he would have assumed. American Fire & Marine Ins. 
Co. v. Seymour. (La.) 

§ 84. COMPENSATION OF AGENT 

(2). Right to commissions. 

84(2)—Where company notified insurer that no insurance would be placed if broker there- 
tofore negotiating for company received any commission, whereupon negotiations were 
discontinued, and insurance was subsequently placed direct, insurer was not liable to 
broker for commission. Insurer, acting in good faith, cannot be held liable for broker’s 
commission solely on ground that broker’s client acted in bad faith to prevent placing 
of insurance by broker. Erlin v. National Union Fire Ins. Co. (Cal.) 

84(2)—Insurance broker could retain commission only to time of cancellation of bond ‘by 
insured, and was required to return balance to insurer. Independence Sharing Cor- 
poration v. Fidelity & Deposit Co. of Maryland et al. (N. Y.) 

(6). Actions for compensation. 

84(6)—Insurance broker who alleged placing of insurance that entitled him to commission 
cannot recover on ground that placing of insurance was prevented by fraud of insurer 
and insured. Erlin v. National Union Fire Ins. Co. 

§ 85. BREACH OF CONTRACT BY PRINCIPAL. 

85—Insurance agent held entitled to recover against insurer for loss of commissions from 
refusal to accept risks, notwithstanding agency contract reserved to insurer right to 
withdraw authority from agent to write insurance without notice and called for commis- 
sions on net premiums collected and policies actually issued. Sporl v. New York In- 
demnity Co. (La.) 

§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
89, ASSISTANTS AND CLERKS OF AGENTS. 

89—Where duly authorized insurance agent employs subagent to solicit insurance and perform 
other acts in relation thereto, acts of subagent within scope of delegated authority are in 
effect acts of agent. Isaac et al. v. Donegal & Conoy Mut. Fire Ins. Co. (Pa.) 

§ 92. EVIDENCE AS TO AUTHORITY. 

92—Evidence in insurer’s suit against local agent failed to establish that general agent could 
waive required written authorization to issue prohibited policies or that he waived 
such authorization. American Fire & Marine Ins. Co. v. Seymour. (La.)... 

92—Evidence that insurer’s agent was stockholder and director in insurance company held 
admissible on question of his authority to collect renewal premiums and receipt there- 
for. Evidence in action on life insurance policies that agent, to whom renewal 
premium was paid, subsequently collected such premiums on other policies with insurer’s 
approval. held admissible. Letter trom insurance comnanv’s president. asking its agent 
to get behind renewal of certain life insurance policies, held admissible on question of 
oem’ authority to collect renewal premiums. Stonewall Life Ins. Co. v. Cooke. 
(Miss 

$ 93. UNAUTHORIZED ‘AND WRONGFUL ‘ACTS OF AGENT. 

93—Petition against fire insurer based upon misrepresentation of insurer’s agent, after re- 
ceiving application and money, that policy world he issned and pronerty was mean- 
while covered. held demurrable because not alleging insurer authorized misrepresentation. 
Home Ins. Co. of New York v. Fain. (Ga.) ; 1259 

93—Insured’s petition alleging fire policy was issued by defendant as authorized agent of 
named insurer and that -policy was in force at date of fire, but not allesing that agent 
personally bound itself or exceeded authority without exhibiting power, held not to state 
cause of action against agent. Miller v. Powers & Tuttle. Inc. (La.) 1051 

93—Agent for life insurance company, who misannropriated loans on policies by forgoing 
insured’s indorsement and cashing checks, held not acting within scone of employmnet 
so as to render company liable to party cashing checks. In action against life insurance 
company to recover money paid out on checks representing loans to insureds, but 
cashed and misappropriated by insurance agent, agreed facts held not to establish 
neelirence of insurance company in failing to discover forgeries of agent and misapnro- 
nriations, so as to render it liable to plaintiff. Star Restaurant v. Metropolitan _ 
Ins. Co. (Vt.) ; ice cask ent : 

§ 94. RATIFICATION. 

94—Insurer’s retention of benefits obtained by agent constituted ratification of agent’s acts: 
presumption being agent communicated to insurer specific insurance desired. Rubinson 
et al. v. North American Accident Ins. Co. of Chicago, Tl. (Nebr.) 

94—Where insurance agent issued fire policy on his own Dronerty, waiver of dual avency 
or ratification of policy will not be imputed to insurer. if insurer promptly repudiates 
policy after acquiring knowledge of dual agency. Evidence held to support finding 
that insurer, through state agent, had knowledge hefore fire that local agent issued fire 


1407 





The Insurance Law Journal, Vol. 80 


olicy on his own property, as basis for insurer avoiding policy because of duual agency. 
Rae v. Globe & Rutgers Fire Ins. Co. (W. Va.) 

§ 95. NOTICE TO AGENT. 2 E : : , 
95—Agent’s knowledge acquired while acting for parpese for which he is employed is 
insurer’s knowledge. Hartford Fire Ins. Co. v. Williams et al. (Miss.) oss 
95—Information acquired by insurance agent when obtaining accident insurance application 

held imputed to insurer. Rubinson et al. v. North American Accident Ins, Co. 
of Chicago, Ill. (Nebr.) ; . : 
95—Facts ascertained by insurance agent within scope of his authority are imputable to 


insurer, regardless whether transmitted to insurer. American Nat. Ins. Co. v. Park. 
(Tex.) 


(B) AGENCY FOR APPLICANT OR INSURED. 


§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 

96—Principle that insured had no right to select agency to look after payments of accumu- 
lative accident insurance premiums held inapplicable where personality of agency 
performing such service was matter of indifference. Dwight R. Woodford Co., Inc. 
v. Johnson. (Mass.) 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. IN GENERAL. 

98—Facts held to’show that person procuring fire policy acted as insurance broker, making 
him insured’s agent, notwithstanding he received commission from insurance agents, 
and previously insured property with them. Bardwell et al. v. Commercial Union 
Assur. Co., Limited. (Vt.) 

§ 101. SCOPE AND EXTENT OF AGENCY. 

101—Scope and extent of insurance agent’s authority is shown, not merely by his title 
and written commission or credentials, but by business he is permitted to and does 
do in insurer’s name, or with latter’s apparent acquiescence and consent. Stoner et 
al. v. First American Fire Ins. Co. of New York. (Ia.) £ . 1049 


858 


101—Trustee held mortgagee’s and not mortgagor’s agent, hence trustee had no authority to 
surrender mortgagor’s fire policy, containing clause protecting mortgagee, to insurer for 
cancellation. Firemen’s Fund Ins. Co. v. Farrington et al. (Tex.)................. 1074 

101—Evidence of secret limitations on insurance agent’s authority, contrary to authority 
with which principal clothed him through long and extensive dealings with insured, 
ie yaaa Massachusetts Bonding & Ins. Co. v. R. E. Parsons Electric Co. 
cu. &, 


439 

§ 102. DURATION AND TERMINATION OF AGENCY. 

102—Contract construed to mean that, on insured’s acceptance of insurance agent’s bid, 
agent was to furnish, and insured accept, necessary policies, and not that acceptance 
of bid constituted continuing contract of employment as agent to furnish all insurance 
needed by insured for three years. If agent is employed only to procure policy, his 
agency is not continuing and ceases on delivery of policy to insured. Leon Irwin 
& Co., Inc. v. Board of Com’rs of Port of New Orleans. (La.) 

§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—In action by successor of deceased insurance agent through whom insured took special 
accumulative accident policy, against insured for premiums paid by successor, whether 
custom was for agent to take charge of renewals of such policies, and whether insured 
= successor to do so, held for jury. Dwight R. Woodford Co., Inc. v. Johnson. 

ass. 


§ 104. ates TO PROCURE INSURANCE AND LIABILITY THERE- 
UNDER. 
104—Provision of sales contract that seller might insure truck “to properly protect” 
purchaser, seller, and seller’s assignee, authorized taking out insurance for term reason- 
ably sufficient to protect seller’s and assignee’s interests. Di Mauro v. tna Ins. Co. 


1347 


§ 110. EVIDENCE AS TO AUTHORITY. 

110—Burden was on plaintiff in action on fire insurance policy to show authority of 
defendant’s agent to enter on policy defendant’s consent to assignment of plaintiffs 
interest therein. Testimony that agent, entering on fire insurance policy insurer’s 
consent to assignment of insured’s interest therein, was merely soliciting agent without 
authority to do so, held admissible in action on policy. It will not be assumed, in 
absence of evidence, that insurance agent is more than soliciting agent. Fact that 
insurance agent is permitted or required to countersign policies does not authorize 
him to bind insurance company by insurance contract; such fact not being evidence 
that he is more than soliciting agent. Burden is on nlaintiff. in action on fire insurance 
policy, to show that defendant’s agent had authority to bind defendant by his act. 
Stoner et al. v. First American Fire Ins. Co. of New York. (Ta.)......... ahi ne Rae 

§ 113. NOTICE TO AGENT. . 

113—Buyer of truck who by contract authorized seller to take out insurance held bound by its 
knowledge of terms of policy taken pursuant to such authorization. Di Mauro v. tna 
Ins. Co. (Conn.) shes ’ j od ‘ 

113—Insurance company was charged with knowledge of course of business between its 
agent and insured during period in which agent issued numerous policies to insured, 
including some after they were effective. Massachusetts Bonding & Ins. Co. 
R. E. Parsons Electric Co. Ss.) 
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IV.  Insurable Interest. 
§ 114. NECESSITY IN GENERAL. 


114—Insurance policy, taken by one without insurable interest in insured’s life, is void. 
One may take out insurance on his own life and designate whom he pleases as benefi- 
ciary. Inter-Southern Life Ins. Co. v. Stephenson. (Ky.) 
114—Industrial life policy procured and paid for by beneficiary without insurable interest 
is void as against public policy. Insured procuring and paying for industrial life 
policy could lawfully name cousin as beneficiary. Evans v. Independent Nat. Life 
Ws. Es (NS MU ras ca cs oa Sane cane aw ecee asa 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(2). Persons having insurable interest in general. 
115(2)—Married woman whose funds were used in construction of house on premises owned 
by husband, who stated to insurer that he and his wife owned property together, had “‘in- 
surable interest’ in property. Hurley et al. v. National-Ben Franklin Fire Ins. Co. 


(Ga.)_ . ee EF waree ; ee eee hare eee : ; ...-1268 


(5) Mortgagor and mortgagee, 
115(5)—Registered fee owner who had actual possession of property held to have insurable 
interest, although lien of mortgage existed. Fuller v. Mohawk Fire Ins. Co. (Minn.) 
115(5)—Mortgagor and mortgagee each has insurable interest in mortgaged premises, and 
insurance taken by one on his own interest and in his own favor does not inure to other’s 
benefit. Farmers’ & Laborers’ Co-Op. Ins. Ass’n. of Audrain County v. Bank of Cen- 


590 


tralia et al. (Mo.) 1282 


115(5)—Mortgagees had insurable interest in mortgaged building to extent of mortgage, and 
could have taken out insurance arane fire loss directly payable to them. Savarese et 
al. v. Ohio Farmers’ Ins. Co. (Ohio.). 

115(5)—Debit was mortgagee’s insurable interest in mortgaged house. Violation of Federal 
Farm Loan Act under which loans must not exceed 50 per cent. of value of mortgaged 
land and 20 per cent. of permanent insured improvements thereon would not invalidate 
mortgage given to secure loan as respects mortgagee’s insurable interest. First Carolinas 
Joint Stock Land Bank vy. Stuyvesant Ins. Co. (S. C.)... ; 


§ 116. WHAT —_ INTEREST IN HUMAN LIFE OR HEALTH. 
1). In genera 
116(1)—Relationship" of cousin held not in itself to create insurable interest. Evans v. 
Independent National Life Ins. Co. (La.) 
116(1)—One can have no “insurable interest’? where the only right arises under contract 
which he had no authority to make. Moseley v. American Nat. Ins. Co. oesiae 
116(1)—Life policy taken out on life of officer and stockholder and assigned to corporation 
for its benefit held valid under Texas laws. — Nat. Life Ins. Co. v. Scales. 
(GU; “32 . . . . 8 
(3). Brother and sister. 
116(3)—Sister has insurable interest in her brother’s life. Life insurance policy, payable to 
insured’s sister, whose husband gave check for unpaid portion of initial premium, held not 
void as wagering contract on ground that neither beneficiary nor her husband had insur- 
able interest in insured’s life. Inter-Southern Life Ins. Co. v. Stephenson. (Ky.) 
(5). Creditors. 
116(5)—Creditor had insurable interest in debtor’s life to extent of debt and premiums or 
assessments paid by creditor to keep policies alive, even if policies were issued without 
debtor’s consent, and notwithstz inding debtor had been discharged in bankruptcy. Livesay 
v. First Nat. Bank of Lockney, Tex. (Tex.) 
116(5)—-Assignment of life policy which, less loan thereon, was $4,750, annual premium being 
$236.20, by insured, aged 51, indebted to assignee for $3,000, held not invalid as consti- 
tuting wager. New York Life Ins. Co. v. Nydes et al. (U. 2 


§ 121. NECESSITY OF INTEREST TO SUSTAIN ASSIGNMENT. 
121—Issued life policy may be assigned to one having no insurable interest in insured’s 
life. A®tna Life Ins. Co. v. Hooker. (U. : 


123. EXTINGUISHMENT OF POLICY. 
23—That mortgagee accepted proceeds of fire policy taken out by mortgagor held not to 
extinguish mortgagee’s insurable interest in mortgaged property. First Carolinas 
Joint Stock Land Bank vy. Stuyvesant Ins. Co. (S. C.) 
123—Bankruptcy of corporation which carried insurance policy on life of officer and large 
stockholder held not to terminate right of corporation to insurance. Lincoln Nat. Life 
Ins. Co. v. Scales. (U. Bees ae 


V. The Contract in General. 


(A) NATURE, EQUISITES AND VALIDITY. 

§ 124. NATURE OF CONTRACT. 

124—Life policy issued in consideration of payment of dues and assessment policy rather 
than policy of old line company. Bowers v. Missouri Mut. Ass’n. (Mo.) 

124—Fire insurance contract is mere personal contract to indemnify insured against loss. 
Fireman’s Fund Ins. Co. v. Smith et al. (Wash.) 

§ 127. EXISTENCE AND CONDITION OF SUBJECT- MATTER. 

127—Recovery could not be had on fire policy where insured dance hall was destroyed at time 


policy was executed and delivered. Sholund et al. v. Detroit Fire & Marine Ins. 
(Wash,) oan : , 


127 
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§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(1). In general. 

128((1)—Agent may bind fire insurer to risk by oral contract to insure without disclosing 
name of company to insured. Where agent represented defendant and other insurers, 
defendant could not be bound where agent agreed to write insurance but did not allocate 
risk or portion thereof to defendant before fire occurred. Sholund et al. v. Detroit Fire 
& Marine Ins. Co. ((Wash.) 

§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL, 

129—Any person proposing to contract with mutual insurance company is charged with 
notice limitations on powers of such company’s agent to issue policy. Mutual fire 
insurance company’s secretary held acting within authority in dealing with members 
for additional insurance. Telford et ux. v. Bingham County Farmers’ Mut. Ins. 
ems. MIMD oooh shuts a cas Sto tatetn de Niece Gig eiclcs renee tol aca eta Ua tacgraVAS laivatia kia cp era old eat ier anh 566 

129—Additional fire insurance approved day following fire held not effective on ground 
that insured when applying therefor before fire paid premium to agent who said 
policy would be effective from date of application. Fenley v. Phoenix Ins. Co. of 
EE SRR ae ERC D 25 yiosolt, tb a cia Rohs grea eve tieces Aide vin Biola eee Stale Sara Maer Here Oe 387 

§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 

(1). In general. 

130(1)—Mutual fire insurance company held liable for agent’s negligence in failing to 
issue policy covering member’s dwelling same as if mutual company was ordinary 
commercial one. Failure of member of mutual fire insurance company to pay policy 
fee for additional insurance at time of application therefor held not to prevent recovery 
for agent’s negligence in not issuing policy. Telford et ux. v. Bingham County 
Datinets Bit 1k, C6. 0b OE SRR ors ch csc Sk to ie nak cd wate eee eas kia eae Ss 566 

130(1)—-Where insured attempted to cancel application before policy was issued, there 
was no insurance contract, and hence no consideration for premium note sued on by 


soliciting agent. Foster v. Morrison. (Ija.) .........--ccseccveces PE eer co 
130(1)—-That application was signed by insured’s husband held not to invalidate policy. 
First Texas Prudential Ins. Co. v. Pipes. (Tex.) ; ; icons ; 1237 


130(1)—To create enforceable insurance contract, parties’ minds must meet on _ essential 
elements. Massachusetts Bonding & Ins. Co. v. R. E. Parsons Electric Co. (U. S.).. 439 


130(1)—Applicant held not bound to take life policy raising — above that proposed 
in application. American Ins. Union v. Lowry. - 


(2). Necessity of acceptance and approval. k 
130(2)—Application for insurance is offer, which does not become contract until accepted by 


insurance company through one authorized to do so, though accompanied by premium 
ante. “Teeter. Meerane.. ND. oa a ihe oh Gassweawenas se vas wee wanes eee Gece 946 


(4). Effect of delay. 
130(4)—Insurer cannot complain of inexcusable delay in issuing policy because of its 
agent’s dilatory conduct or inefficiency. Massachusetts ene = ine; <o.. vw. RE. 
Parsons Electric Co. (U. S.) sc eicis aie sla bist Stn 88 te eee es oes sie eeie 439 
(7). Offer to insure and acceptance. 
130(7)—Insured who received and retained public liability policy paying premiums there- 
under, and enjoying protection, held liable for balance of premiums, though original 
contract called only for compensation insurance. Sutherland Bros. v. Travelers’ Ins. 
Co. (Ky. De px by wen aa isl Beek ire eee eatin AAS aac ra ra he eri eee Rats ae 705 
130(7)—-Where son took out insurance on life of father without his knowledge or “consent, 
and father died before receiving application for policy, son held not entitled to recover 


amount of policy since no insurance contract ever existed. Moseley v. American 
Nat. Ins. Co. (S. C.) 


na Soma MNeah A late eta ote Dok tae Clee a elatmietire aioe 86 
(7). Offer to insure and acceptance. 
130(7)—Where policy was not accepted by insured, it did not bind insurer. Home Ins. 
Co. v. Lewis et ux. (Tex.) 1068 
130(7)—Insurer by 


requiring application to state "plan of insurance as described in rate 
book held not to commit itself to issuance of policy containing any particular suicide 
and incontestable clauses. Smith Bros. Properties Co. v. A&tna Life Ins. Co. (U. S.) 487 
§ 131. VALIDITY OF ORAL, CONTRACTS. 
(1). In general. 
131(1)—Insurance contract is not completed until minds of parties meet on essential 
elements and is not binding until reduced to writing. John Hancock Mutual Life 
Ins, Co. v. Ludwick. (Ga.) 
131(1)—Parol contract of insurance, to be valid, “must show intention of parties to make 


such contract effective in pee Zurich General Accident & Liability Ins. Co. 
Ltd. v. Baum. (Va.). 


Pe Sek a. 2 rere ai ip ane Seine Mew En, ae a REE Dye Sra iee ye Gee 216 
131(1)—Absent statutory inhibition, insurance contracts may be made =. _ Washington 
hs 3125 : ; 


Fidelity Nat. Ins. Co. v. Burton. WEE Ro: 2 >. es, 2 arora Raa ae 5 
(2). Authority of agent. 
131(2)—Secretary of mutual fire insurance company could not waive prescribed require- 
ments as against other members and enter into valid oral contract with members for 
additional insurance. Telford et ux. v. Bingham County Farmers’ Mut. Ins. Co. 
ORES OM BMRMED 2 5).2.5 0 Gan ns as c-aPe ate eteh lay aie a ee ea Se Re RT aE ee 566 


131(2)—While court should not endeavor. to spell out completed enforceable contract 
merely because of equities of situation. it should not permit principal to escape agent’s 
oral contracts because of niceties and legal exactness of written contract were not 
provided for. Insured may rely on oral insurance agreement. made by insurance 
agent acting with apparent authority. Insurer charging insured for term beginning 
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ees 


with date of each policy, issued by agent who was its sole representative in dealing 
with insured for years, though delivered long after insurance became effective, held 
liable for loss occurring between agent’s oral renewal of policy and formal issuance 
of new policy. Massachusetts Bonding & Ins. Co. v. R. E. Parsons Electric Co. 


wer aeeein) +». 439 


132—Under provision of binding receipt, accident policy not issued until two days after 
insured’s accidental death never became effective. National Life & Accident Ins. 
is i i Cae ee a eae a oa See a cal 
§ 133. FORMS AND REQUISITES OF POLICY. 
, (2). Style and size of type. 
133(2)—Double indemnity provision held violative of state statute requiring exceptions, to 
be printed with same prominence as benefits to which applicable. Mutual Life Ins. 
Co. of New York v. Schenkat. (U. S.) 
(3). Execution of policy, 
133(3)—Fire policy, not countersigned by insurer’s agent until after fire, held not bindin 
on insurer. St. Paul Fire & Marine Ins. Co. v, Phoenix Assurance Co. Ltd. (N. Y.) 133 
§ 134. PAPERS ACCOMPANYING POLICY. 
(1). In general. 
134(1)—Employee’s rights under group policy would not be affected by failure of certificate, 
evidencing his inclusion in policy, to reach him, All States Life Ins. Co. v. Tillman. 
CRE. 5 nek Sons seems i a 1180 


134(2)—Under statutes, application may be attached to life policy and expressly made part 


thecent.. Amesiess: 2m, Wane: Sate, Ce Sh oa vical cash ecdedetiunteqaciaeewee 726 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Acceptance of premiums pending negotiations for issuance of life policy do not 
bind company. Agreement between insurance company and employer for issuance of 
group insurance for not less than ten employees held not to insure deceased where 
no policy was delivered, actually or constructively, to deceased, or even written or 
issued, as contemplated by agreement. John Hancock Mutual Life Ins. Co. v. 
Ludwick. GRR iho rkc een ean oie alain Sdvdita maaan he aca eal tee on 
136(1)—In action on life and accident insurance policies, evidence held to support verdict 
finding that insured’s postdated check was unconditionally accepted in payment of first 
premiums, entitling beneficiary to recover without manual delivery of policies to insured. 
Martin v. Business Men’s Assur. Co. of America. (Minn.) ............... ee akee hs 1329 


(2). Sufficiency and effect of delivery. 
136(2)—Life insurance policy, delivered to beneficiary, as directed by insured, in whose name 
beneficiary receipted therefor, held not void for nondelivery to insured. Inter-Southern 
Life Ins. Co. v. Stephenson. (Ky.) bo Sy baie Kw Ree eit ao ae ae eae 1200 
136(2)—As respects delivery, that life policy was written and ready for delivery is 
practical construction of contract disclosing that terms of insurance were agreed on. 
United Fidelity Life Ins. Co. v. Handley. (Tex.).......... Pia mere a cheers ale 551 
(3). Conditional delivery or acceptance. 
136(3)—There may be conditional delivery of fire insurance policy. 
v.. Weeesn: €0.. S3.2.-. re : 7 nat 7 ais 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—That insurance applicant, who in good faith represented she was in sound health, 
was then afflicted with unmanifested incipient fatal malady, did not avoid policy. 
That insured had tuberculosis in advanced stage two months after application held not 
conclusive that insured had symptoms recognized by her when she procured policy. 
Although life policy provided for nonliability unless insured was in sound health 
at issuance, test was not accuracy, but good faith of insured’s representation of 
sound health. National Life & Accident Ins. Co. v. Lee. (Ga.) Sa. ; . 276 
136(4)—To make out defense under policy providing that insurer assumed no obligation 
unless insured was in sound health on delivery of policy, insurer need only show that 
insured was not in sound health at time of issuance of policy, and that condition 
contributed to his death. Mack v. Western & Southern Life Ins. Co. (Mo.) ane 534 
136(4)—Provision that life policy should not be binding, unless insured was in sound 
health on date thereof, made sound health condition precedent to recovery. Life policy 
conditioned on insured’s being 1n sound health on date thereof held not forceable, 
where court found insured had valvular heart disease. Karp v. Metropolitan Life 
wes: Ca OR. Be io ere ; Ktewkvaes ows ’ as ae G8 1005 
136(4)—Under provisions of application, life policy took no effect where insured was in 
unsound health when policy was delivered. Bankers’ Ins. Co. v. Guzan et ux. (U. S.) 963 
136(4)—Condition of delivery of policy during insured’s good health invalidated policy 
delivered after insured was informed he was going blind. Mutual Life Ins. Co. of 
New York wv. Campbell. et we. CWO)... osccsinecieecsscsecexs Sian aaa ae Ce iG 


Bronx Fire Ins. Co. 
1032 


(5). Acceptance and effect thereof. 
136(5)—Generally, insured, accepting and retaining policy, is estopped from asserting that 
policy is not parties’ contract. S. E. Slade Lumber Co. v. National Surety Co. (Cal.) 942 
136(5)—On delivery of automobile liability policy in accordance with application, insurance 
contract became complete without further assent on insured’s part, though policy con- 
tained terms and conditions not stated in application. Deduction of 20 per cent. 
dividend from premiums shown on schedule accompanying application held not to 
require conclusion that policy, authorizing dividends declared by board of directors, 
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was not issued in accordance with application. American Mut. Liability Ins. Co. vy. 
Condon. (Mass.) Sea ba wasteigiy pakeliales Sans sade cscs sesceseweseeee nes wovstccccscesess 664 
136(5)—Failure of insured to read policy furnishes no ground for nullifying conditions 


thereof. Karp v. Metropolitan Life Ins. Co. (N DP id Sauce ty Gia etiam ene aS 1005 
136(5)—Insurer cannot be released by insured’s good faith acceptance without examination of 

policy written by agent. Rathblott v. Royal Indemnity Co. (Pa.) .................00., 1382 
§ 137. PAYMENT OF PREMIUM OR DUES. 


(1). Necessity of payment to bind company. 
137(1)—Failure to include decedent’s name among names insured under group life policy 
certified to insurer by employer, and to pay premiums for such employee monthly, held | 
to preclude recovery. Magee v. Equitable Life Assur. Soc. of the United States. (N. D.) | 69 
137(1)—In Texas, and generally, payment of first premium may be condition precedent to 
effectiveness of life policy, and must be fulfilled. American Ins. Union v. Lowry. : 
. S.. sid Star tase ab Waew OR Pa Eras CR RAI ea ROE ONL Matra le Ea ood Se IORI Snare tecas alae 26 
(2). Necessity of payment during continued good health or lifetime of insured. 
137(2)—Agreement postponing insurance until insured’s payment of first premium while 
in sound health is valid. Greenbaum v. Columbian Nat. Life Ins. Co. of Boston, 
Mass. (U. S.) x: sf nactna nd Sim mee eG na AT eEaane hea aie SI VW aR SER tend eee A Pee iste ote ter oa 489 
(3). What constitutes payment in general. 
137(3)—Fixed date of life policy, not uncertain date of delivery, held to determine due 
date of premiums and to begin count of policy years as respects payment of first 
oreminm. . American ‘Ins, Tnion ¥. LOOTe:, CU. Si) ain cceice sic kae ds o308b0s0cee eeaee 726 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Contract whereby employer carried group insurance for employees was valid, and 
administratrix could not compel employer to deliver proceeds to employee’s estate. 
Res OS LCE PEQMEROE NEE OD oo ore cre sisa.s toa vioiese ana Ge ole oine aia ee rwiacein © Gia oa no 774 
138(1)—Insurance policy is voluntary contract which may be made upon such terms and 
conditions, not conflicting with public policy, as parties agree. John Hancock Mut. 
WE tN. 0, A CRC: RMIIROED 4. 5) p28 0 Sao ion 4a Rw AR pee ee b Suen re aoe ete ike 322 
§ 139. LEGALITY OF OBJECT. J 
139—Indemnity against loss which indemnitee may purposely cause, or against loss arising 
from his immoral, fraudulent, or felonious conduct, is void as against public policy. 


Fidelity-Phenix Fire Tns. Co. of New York v. Murphy. (Ala.) oe Lae ee . 1296 
139—Woman who was living with insured as his concubine held eligible to be named 
as beneficiary in life policy. Grayson v. Life Ins. Co. of Virginia. (La.)........... 514 


§ 141. ESTOPPEI, OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 

141(1)—Provisions of insurance policy as to method of delivery may be waived by agent 
authorized to solicit business and deliver policies for insurer. Inter-Southern Life Ins. Co. 
v. Stephenson. (Ky.) ; os ; EEA ; ...1200 

141(1)—Insurer held not estopped to assert insured’s unsound health at date of policy, by 
agent’s failure to question insured specifically, where insured herself was ignorant of 
her condition. Karp v. Metropolitan Life Ins. Coa. (N. H.) ; 1095 

141(1)—Delivery of fire policy by insurer’s agent after fire, without knowledge thereof, 
was not waiver of insurer’s claim of invalidity of policy for want of agent's counter- 
signature. St. Paul Fire & Marine Ins. Co. v. Phoenix Assurance Co. Ltd. (N. Y.) 133 

141(1)—-Soliciting agent’s waiver of misrepresentations in application for life insurance 
policy as to insured’s health did not extend to provision in policy that it should be 
void unless delivered to insured while in sound health. Mutual Life Ins. Co. of 
Baltimore v. Connell. (O.) eT ee A eee ale para he wieaiks aria oes ot 

141(1)—Insurance agent’s delivery to insured of life policy issued without medical exam- 
ination, with full knowledge of insured’s condition, waived provision requiring delivery 
while insured was in good health. American Nat. Ins. Co. v. Park. (Tex.).. ; 1027 

(2). Payment of first premium. 

141(2)—Stipulation in application for life policy, as to first premium payment, is for 
insured’s benefit, and may be waived. Insured’s acceptance of premium after applica- 
tion, and issuance of life policy, held waiver of stipulation in application limiting 
liability to time when application was made and first premium paid. United Fidelity 


Lite. Ins: (oe. vi Handley: CPGs): 20.5 0<c255-- Pete bce my Genie ee meee ee Re at os oon 
141(2)—Insurer, not notified that subagent had given life policy to applicant for inspectio 
without prepayment of premium held not estopped to deny that policy was in force. 
Where subagent allowed applicant to take life policy merely for inspection without 
prepaying premium, whereupon applicant took policy to foreign county, held that agent 
did not extend credit so as to waive prepayment of initial premium. American Ins. 
RIGO We a Me 20 cS chs £5 B Sa cerca RAR ae Sete EAA Taian En ee Ewe 726 
§ 143. REFORMATION. 
(1). Grounds of reformation in general. 
143(1)—Policy of insurance may be reformed to same extent and in like manner as other 
contracts. Commercial Casualty Ins. Co. v. Varner. (Okla.) . 425 
143(1)—General rules governing reformation of written instruments are inapplicable to 
policies of insurance. Commercial Standard Ins. Co. v. Roland et al. (Tex.) : 21¢ 
143(1)--In absence of fraud or mutual mistake, refusal to reform policies to make them 
contain one-vear suicide and incontestable clauses instead of two-year clauses held not 
error. Smith Bros. Properties Co. v. AStna Life Ins. Co. (U. S.).............. .. 487 


(3). Fraud and mistake in general. 
143(3)—Insurance company held entitled to reformation of “double indemnity” policy, on 
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ground of mutual mistake, to recite that, in case of accidental death, $1,500, instead 
of $5,000 stated therein, would be paid in addition to $1,500 face o ‘policy. New 
Rngene Mak. Tate tne, COW. RO CRB: cise sascscciicncccdccaccenceeeutaweses 
143(3)—Where insurer’s agent and insured understood protection against loss of life 
from automobile accident was desired, policy merely providing coverage for death by 
external, violent, and accidental means while riding in public conveyance could be 
reformed. Rubinson et al. v. North American Accident Ins. Co. of Chicago, II. 
RQUIIG ©. «c's 9:4 oie: sess ea MS os $18 pie a ota oak aa a iglRie a waste etiand weet ae er ne en ee 
143(3)—Insured held entitled to reformation of holdup policy conforming to understanding 
with agent and underwriters, before payment of premium, as to coverage. New York 
Auction Co., Inc. v. United States Fidelity & Cuaratiy On CN. Seine ces csineas 
143(3)—Policy of accident insurance, if not expressing real contract between parties 
because of mutual mistake, may be reformed. Commerical Casualty Ins. Co. v. 
ON, - MMII 2.4 ths aie on ats oe Wy, aces ce Sree oh a ees lie ars dens 
143(3)—Policies of insurance may be reformed on ground of mistake even “atter 1063 
occurred. Commercial Standard Ins. Co, v. Roland et al. (Tex.) Seth ashe i'd peat ns oa ata 
143(3)—Fire policy which, by mutual mistake, does not embody parties’ agreement that both 
cotenants should be insured, may be reformed. That insured cotenant made mistake in 
not applying for fire policy insuring both cotenants does not justify reformation. Lawson 
v. Twin City Fire Ins. Co. (U. S.) 
(7). Necessity of reformation. 
143(7)—That insured was designated in policy by name by which she was called held not 
to necessitate reformation of policy to change her name to true name. National Life 
S Bees’ Tues. a wi Bee. Gio occ ct adancadcas caw heweveraadiedadeueaouns 
143(7)—Where fire insurer with full knowledge erroneously named insured, it could take no 
advantage of its fault, and no reformation was necessary. Northwestern Fire & Marine 
in: Se Oe Cee, ee i ee, onc an deee pasha eatece es 
143(7)—Life policy, although ambiguous unless read in light ‘of statutes, and requiring 
explanation, held. not to require equitable information. American Ins. Union vy. 
RAOOS,. | CRIME * <.35w Pe RRR as EL CONSE ALOS, WS Garam e ool owas aaah hee ena a aes 
(8). Right to reformation. 
143(8)—-Where insurer’s manager represented that credit insurance policy would include 
customer, who did not appear therein by name but merely by letters representing 
rating, insured accepting and retaining policy held not estopped in reformation suit 
= a5 policy included customer. S. E. Slade Lumber Co. v. National Surety 
m Ce)... 
143(8)—Insured’s failure to read fire policy until after loss held not to prevent reformation 
thereof for mistake in describing building as used for dwelling only. Payne v. California 
Union Fire Ins. Co. (Calif.) : 
143(8)—Insurer held not barred by ‘laches from ‘obtaining reformation of life policy| for 
mutual mistake, where insurer did not discover mistake until after assured’s death. 
New England Mut. Life Ins. Co. v. Jones. (Ky.) a Giae nai oaks eater a heed 
143(8)—Insured’s failure to promptly examine accident insurance policy and discover 
departure therein from agreement before loss, held not to defeat reformation of 
policy. Commercial Casualty Ins. Co. v. Varner. (Okla.) 
§ 144. MODIFICATION. 
qi). Is general. 
144(1)—Notice of motion alleging that agreement to substitute one car for another in 
insurance contract was made with company held not demurrable on ground that no 
written indorsement thereof was made on policy as provided therein. Zurich General 
Accident & Liability Ins. Co. Ltd. v. Baum. (Va.)......... 
Powers of agents and brokers. 
144(2)—Insured is bound by clause limiting agent’s authority to change policy conditions 
and relies at his peril on agent’s unauthorized act. Community Stores of Louisiana, 
Inc., v. Associated Indemnity Corporation. CEM 2 sas. 
144(2)—Insured could not rely on insurer’s agent’s oral construction of automobile theft 
policy regarding risk covered where policy om oral modifications. American In- 
cemte. Ce. vw, POOUNOE, CR OIY, oii cc cece vc cewenvccueis espns wad ees eeeweamaaes 
§ 145. RENEWAL. 
(1). In general. 
145(1)—Agreement to renew insurance, made anterior to or contemporaneous with issuance 
of policy, is ineffectual, unless incorporated in policy. Agreement to renew fire policy, 
being subsequent to issuance of. policy, held not controlled by statute prohibiting 
making of agreement regarding policy contract other than expressed in policy issued 
thereon. Action for breach of agreement to renew fire policy, made with understanding 
mortgagee would pay premiums if owner was party to agreement and refused to pay 
premiums. Renewal of policy is new contract of insurance as regards requirement of 
mutual assent and new consideration. Provisions in fire policy relating to mortgagee’s 
right to pay premiums in case of insured’s failure to do so related to existing policy, 
and did not renew policy, in absence of renewal contract. City Mortgage & Discount 
Co. v. Palatine Ins. Co., Limited, of London, England. (Ala.) 
145(1)—Insurance policy may be renewed by parol. Oral agreement to renew insurance 
policy held sustained by ample consideration, where insured procured no other insur- 
ance in reliance on assurance of insurer’s agent that insured was fully protected. 
Massachusetts Bonding & Ins. Co. v. R. E. Parsons Electric Co. (U. S.) 
(2). Powers of agent. 
145(2)—Insurer cannot be heard to say that its agent, authorized to make oral contract 
renewing employer’s contingent automobile liability policy, contracted for policy 
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insurer no longer wrote. Massachusetts Bonding & Ins. Co. . R. E. Parsons 
Electric Co. (U. S.) 


(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—Where insurance policy is unambiguous, and is possible of reasonable construction, 
it must be expounded as made. Life & Casualty Ins, Co. of Tennessee v. Bottoms. (Ala.) 147 
146(1)—Unambiguous policy must be construed as any other written instrument. Pacific 
Mut. Life Ins. Co. of California v. Strange. (Ala.) a 1082 
146(1)—In action based on insurance policy terms thereof must govern. Unambiguous 
— of insurance contract must be applied as written. Peterson v. Hudson Ins. Co, 
(Ariz.) 
146(1)—Insurance policies, must be interpreted according to plain import of language used, 
and ambiguities must be construed in favor of policyholder. Atlas Life Ins. Co. v. 
Bolling. (Ark.) ; 263 


Ins. Ass’n of Des Moines. (Ia.) ‘ eae er 
146(1)—In absence of contravention of public policy, insurer may make own contract, which 
court cannot change to meet equities of particular case. Rachall v. Life & Casualty 
Ins. Co. of Tennessee. (La.)......... 994 
146(1)—Amount of premium cannot 
sidered in construing doubtful clauses. Plain provision of insurance policy is parties’ 
legal contract and law of case. Cardinal rule in construction of insurance contract is to 
give effect, if possible, to every part of agreement. Insurance contract is law between 
parties, and every stipulation therein must be construed as written. Intention of parties to 
insurance contract must be sought in instrument itself. Rules for construction of written 
instruments apply to insurance contract equally with other contracts. Insurance contracts 
must be construed according to forms parties used, taken and understood in plain, ordin- 
ary, and popular sense, in absence of ambiguity. Brown v. Life & Casualty Ins. Co. of 
Tennessee. (La.) Se sidet ioe oxen ; 
146(1)—Intention of parties to insurance contract, as gathered from whole instrument, 
prevails in construction thereof. American Casualty Co. v. Purcella et al. (Md.) 
146(1)—Interpretation of insurance contract is governed by rules governing interpretation 
of other contracts. Words in insurance contract are to be construed according to 
intention of parties at time of contract. Trustees of Thayer Academy v. Corporation 
of the Royal Exchange Assur. of London, England. (Mass.) 
146(1)—Accident policy must be given reasonable and practical construction, not inconsistent 
with clear language used. In construing accident insurance policy, court may consider 
situation existing at time policy was issued, capabilities and occupation of insured, 
and risk intended to be covered. Wilson v. Metropolitan Life Ins. Co. (Minn.).. 
146(1)—Insurance contract must be construed and enforced as written. Brotherhood of 
Railroad Trainmen v. Bridges. (Miss.) baa. . See nnes 
146(1)—Insurance policies are governed by same principles of construction employed as 
to other contracts. Raymond v. Great American Indemnity Co. (N. H.).. ask 
146(1)—-Unambiguous clauses of policy must be construed according to plain, usual, and 
ordinary meaning of words employed. Kasarsky v. New York Life Ins. Co. (N. Y.) 
146(1)—Certificate of group life insurance taken out of employer must be construed in 
light of terms of group policy. Obligations of insurer under group life policy are 
measured by terms of contract_between_insurer and employer. Magee v. Equitable 
Life Assur. Soc. of the United States. (N. D.) 69 
146(1)—Provisions in insurance policy should be given ordinary and_ generally accepted 
meaning. Wilson v. Mid-Continental Life Ins. Co. of Oklahoma City. (Okla.) 73 
146(1)—Insured, to be entitled to recover on insurance policy, must bring himself within 
its provisions. Shannon Furniture Co. v. Federal Surety Co. (Okla.). he aoa ee 
146(1)—Court must give effect to insurance contract as made by parties. Rains v. 
National Life & Accident Ins. Co. (U. S.) . : zi : . 734 
146(1)—Provision of life policy regarding payment of premiums, and reinstatement held 
separate from provisions regarding loans and should be construed separately. State 
Life Ins. Co. v. Spencer. (U. S.) ES ca Mek caw ees MOET aes ee 
(2). Language of policy. 
146(2)—Effect must be given to insurance policy according to fair meaning of words used. 
Brown v. Life & Casualty Ins. Co. of Tennessee. (La.) 7 ree 1322 
146(2)—Words used in policy must be construed according to their character and relation to 
subject-matter. Maze v. Equitable Life Ins. Co. of Iowa. (Minn.) .... : 1210 
(3). Liberal or strict construction. 
146(3)—Doubtful language in accident policy must be liberally construed. Life & Casualty 
ins: ‘Co, of. Tennesse v. Bottoms: C810). oo 66 cs Soescew ees ccs ce . 147 
146(3)—Where provisions of indemnity policy are reasonably susceptible of two construc- 
tions, one more favorable to assured will be adopted. Home Ins. Co. v. Pettit. (Ala.) 181 
146(3)—When relied on for forfeiture, provisions similar to iron-safe clauses of fire 
a should be construed favorably to insured. Sussex Fire Ins. Co. v. Barton. 
146(3)—Insurance contracts are construed favorably to insured, and forfeiture provisions 
must be strictly construed against insurer. Equitable Life Assur. Soc. of the United 
States v. Roberts. (Ala.) .......... 739 
146(3)—Group policy must be construed as liberal blanket contract for protection of insured 
employee. All States Life Ins. Co. v. Tillman. (Ala.) : Pie Mare awe .1180 
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146(3)—Ambiguous insurance contract is to be construed most strongly against insurer and 
in favor of insured. Court will not expand language of insurance contract beyond its 
plain and ordinary meaning or add thereto. Peterson v. Hudson Ins. Co. (Ariz.) 
146(3)—Inmsurance policies must be interpreted according to plain language used, and 
ambiguities must be construed in favor of policyholder. Atlas Life Ins. Co. v. 
Bolling. (Ark.) niin’ 
146(3)—Insurance policies are liberally construed in furtherance of general plan of 
insurance and most strongly (against insurer. Rule that insurance policies are 
construed most strongly against insurer applies to provision —e liability. National 
Life & Accident Ins. Co. v. Whitfield. (Ark.). 
146(3)—Policy of courts is to liberally construe accident policy provisions relative to 
degree of disability. Columbia Casualty Co. v. McHargue. (Ky.) 
146(3)—Ambiguities and doubtful clauses in insurance policy should be strongly construed 
against insurer drawing contract. Rule that insurance policy containing terms of doubtful 
meaning will be construed favorably to insured does not warrant avoidance of hard conse- 
quences by importing nonexistent ambiguity into contract, or forcing unusual or unnatu- 
ral meanings from plain words. Brown v. Life & Casualty Ins. Co. of Tennessee. (La.).1322 
146(3)—Accident policy will be construed most favorably to insured so far as permitted by 
rule requiring reasonable and practical construction. Wilson v. Metropolitan Life 
Ins. Co. (Minn.) i 636 
146(3)——-Doubtful construction of policy must be resolved against insurer. Maze v. Equitable 
Life Ins. Co. of Iowa. (Minn.) 
146(3)—Reasonable doubt regarding meaning of language of policy selected by i insurer must 
be resolved in insured’s favor. Klemmer et al. Ohio Casualty Ins. Co. (Minn.) woekdee 
146(3)—-Terms of public liability policy are aman favorably to insured wherever 
reasonably possible, particularly exclusion clauses. Maryland Casualty Co. of Baltimore, 
Md. v. Beckham. (Miss.) : 2 “¥ ; 
146(3)—Where one provisions of policy creates liability and another withholds it, provision 
withholding liability will be disregarded. Miller v. Mutual Ben. Health & Accident Ass’n. 
(Mo) ‘ ee ‘ : wateinare a 1332 
146(3)—Insurance policy is construed strictly against insurer. Vailsburg ‘Motor Corporation 
v. Fidelity & Casualty Co. (N. J.) 
146(3)—Policy must be construed against insurer where insurer prepared ‘it. Floyd et al. 
v. Consolidated Indemnity & Insurance Co. (N. Y.) Bema , 670 
146(3)—Life policy providing benefits in case insured is “totally ‘and “permanently disabled 
so as to be prevented thereby from engaging im any occupation and performing any 
work”? must receive reasonable, rather than literal, construction, and be liberally con- 
strued in favor of insured. Ursaner v. Metropolitan Life Ins. Co. (N. Y.) 1017 
146(3)—Where policy is susceptible of two constructions, one most favorable to insured 
should be adopted. Wilson v. Mid-Continentai Life Ins. Co. of Oklahoma City. (Okla.) 73 
146(3)—Where terms of insurance policy are unambiguous, no forced construction can be 
indulged in to render insurer liable. Shannon Furniture Co. v. Federal Surety Co. 
(Okla.) 
146(3)—Ambiguities in application for insurance will be construed against insurer. Words 
in policy will be construed most favorably to insured to avoid forfeiture. Insurance 
company must so frame questions in application that they will be free from misleading 
interpretations. Purcell v. Washington Fidelity Nat. Ins, Co. (Ore.) 
146(3)—Policy should be construed for insured’s benefit, but statutory provision should not 
by implication be extended to aid perpetration of — fraud. Rothschild v. New 
York Life Ins. Co. (Pa.) 79 
146(3)—Ambiguity in policy must be taken against insurer who prepared it. Rathblott v. 
Royal Indemnity Co. (Pa.) 
146(3)—Policy must be construed most liberally against | insurer. " Dorsey v. Fidelity Union 
Casualty Co. (Tex.) ‘ 171 
146(3)—While indemnity policy must be liberally construed in favor of insured, ‘courts can- 
not make new contract in disregard of unambiguous provision. County Gas Co. v. General 
Accident, Fire & Life Assur. Corporation, Limited, of Perth, Scotland. (Tex.) 1384 
146(3)—Ambiguous incontestability clause should be construed most strongly against insurer 
who composed it. Greenbaum v. Columbian Nat. Life Ins. Co. of Boston, Mass. (U. S.) 489 
146(3)—Where life policy is ambiguous it should be construed strongly against insurer. 
Court will not write new contract for parties to allow beneficiary of life policy to 
recover. State Life Ins. Co. v. Spencer. (U. S.) : 977 
146(3)—Court cannot enlarge terms of contract insuring against loss of use of limbs. Beck v. 
Zurich General Accident & Liability Ins. Co., Limited, of Zurich, Switzerland, (U.S.) .1304 
$ 147. WHAT LAW GOVERNS 
(1). In general. 
147(1)—-Law of insurance is same in Louisiana as in other states. Brown v. Life & ee 
Co. of Tennessee. (La.) 
(2). Place of contract. 
i47(2)—Policy held governed by law of state where insured resided, where application was 
changed at insurer’s home office by increasing rates, and policy, based upon increased 
rates, was sent local agent for delivery to insured. Massachusetts Protective Ass’n of 
Worcester, Mass. v. Oden. (Ark.) 1313 
147(2)—Contract of insurance must be interpreted under law of state in which it was made. 
Connecticut General Life Ins. Co. v. Skurkay. (N. C.) seine ...1340 
$ 150. MATTER ON MARGIN OF OR SL IP ATTACHED TO ‘POLICY. 
150—Rider materially limiting subject matter of paragraph in insurance ey is con- 
trolling. Smith v. California Highway Indemnity Exchange. (Cal.) een 875 
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150—Mere indorsement on policy to cover rights of parties in case assured should need 
policy as proof of financial responsibility held not to extend insurer’s liability, absent 
such use. Ocean Accident & Guarantee Corporation, Ltd. v. Peerless Cleaning & 
Dyeing Works, Inc. 

§ 151. CONSTRUING TO 

(2). Application as part of contract. : 

151(2)—Application and life policy issued in response thereto constitute contract between 
parties. First Nat. Life Ins. Co. of America v. Maxey. (Ala.) Faces 

151(2)—At common law, application for insurance need not be made part of or attached to, 
policy. Rothschild v. New York Life Ins. Co. (Pa.) noes : . 

151(2)—Statute requiring policy to be accompanied by application held inapplicable to 
life policy issued after December 31, 1909. Logan v. Texas Mut. Life Ins. Co. (Tex.) 

151(2)—Language being ambiguous, life policy and application attached thereto should be 
construed together, even though constituting merely offer to contract. American Ins. 
Union v. Lowry. (U. S.) ... 

$ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 

INSURER AS PART OF POLICY. 
(3). Statutes and ordinances. : tu Lac bl ¥ : 

152(3)—All provisions of city ordinance, under which jitney bus liability insurance policy 
was executed, form part of insurance contract. Smith v. California Highway Indem- 
nity Exchange. (Cal.) . bak 8 

152(3)—-Automobile liability policy, in so far as it purported to limit coverage enjoined 
by statute under which policy was given held supplanted by statute. Sauriolle v. 
O’Gorman et al. (N. H. i wees pastes 

152(3)—Effect of statute forbidding certain provisions in life policies is to delete such 
provisions if inserted. Statute requiring certain provisions in life policies in effect 
inserts such provision if omitted, law becoming part of all contracts. American 
Ins. Union v. Lowry. ; . 5 . 

152(3)—Provision in life insurance contract, if inconsistent with applicable state statute, is 
ineffective. Vanelti v. Prudential Ins. Co. of America. (U Ss 

152(3)—Statute enacted during life of indemnity policy did 1 f e 
merely because policy was subject to cancellation. Insurer, by providing in policy 
that any condition thereof should be superseded if inconsistent with any statute in force, 
did not consent that policy might be modified by statute subsequently enacted. Watkins 
v. Watkins et al. (Wis.) ... 

§ 153. USAGES OF BUSINESS. 

153—Where written instrument declared on as fire insurance contract is silent regarding 
duration of risk, such fact cannot be shown by proof of general custom to issue fire 
policy for yearly periods. Newark Fire Ins. Co. v. Smith et al. (Ga.) 

153—Petition on instrument declared on as fire insurance contract, but silent as to duration 
of risk, stated no cause of action, although setting up that it was general cystom that 
standard fire policies were for one year. Newark Fire Ins. Co. v. Smith et al. (Ga.)..1048 

153—In suit on fire policy, evidence of insurer’s custom regarding payment held inadmissible, 
where directly contrary to terms of policy. Trustees of Thayer Academy v. Cor- 
poration of the Royal Exchange Assur. of London, England. (Mass.)............... 393 

153—Insurance companies’ general custom to make oral binders for only short periods 
before issuing written policies did not impair insured’s right to rely on insurer's long- 
continued private custom of orally renewing insurance policies and delivering new 
policies from one to six weeks after they became effective. Massachusetts Bonding & 
Ins. Co. v. R. E. Parsons Electric Co. (U. S. 

§ 155. EVIDENCE TO AID CONSTRUCTION. 

155—-Evidence held to show that woman who had lived with insured as commonlaw wife 
and was named beneficiary in life policy was party intended to be named as beneficiary. 
Grayson v. Life Ins. Co. of Virginia. (La.) 

155—Parties’ intent to adopt terms of expiring insurance policy in renewal policy will be 
presumed, unless contrary intention appears, Massachusetts. Bonding & Ins. Co. v. 

y S): 


(1). In general. 
>56(1)—State’s re-employment of former employee who resumed payments to state on group 
insurance continued his insurance in force notwithstanding insurer had no notice of re- 
employment, and had not received premiums covering employee. All States Life Ins. Co. 
v. Tillman. (Ala.) bcs a ants iwc pte athe states 
156(1)—Policy covering C. Truck Company and John C., doing business as A. C. Trans- 
portation Company held not to cover loss of goods transported by A C. Transportation 
Company, a corporation subsequently incorporated. Proof of intention to cover person 
not expressly covered in policy is prerequisite to his recovery thereon. Genez v. 
Union Marine Ins. Co., Ltd. (N. Y.)..... : 
(4). Insurance “for whom it may concern.” 
156(4)—Tug owners, agreeing with barge owner to pay half of cost of carrier’s liability 
insurance and share equally in profits from carriage of insured cargo, held insured 
by policy issued to barge owner “for account of whom it may concern.” Carrier’s 
Liability policy, issued to barge owner “for account of whom it may concern,” held 
for benefit of tug owners, who were “carriers of goods” within policy. O’Donnell 
et al. v. Marine Transit Corporation et al. (N. Y.) 
§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 
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163%. IN GENERAL. 

163!%4—Catalogues issued by school for motion picture actors held part of “equipment and 
supplies” within fire policy. Cinema Schools, Inc., et al. v. Westchester Fire Ins. Co. 
(3 a. ee 

§ 164. DESCRIPTION OF TITLE OR INTERST. 

164—In garnishment proceeding against insurer by judgment creditor of insured, directed 
verdict for plaintiff held proper, where documentary evidence established plaintiff’s 
case, though some testimony was introduced. Luck v. Ft. Dearborn Ins. Co. (Mo.) 901 

(2). Property held in trust or on commission. 

164(2)—Machinery leased to insured under bailment agreement making insured liable for 
damage thereto held within fire policy covering property held “in trust.’ Williams et al. 
v. Southern Mut. Ins. Co. of Lancaster County. (Pa.) ee 

§ 175. COMMENCEMENT OF RISK. 

175—Where insurer received insured’s letter March 2nd requesting additional fire insurance 


and on March 4th approved request and attached to policy rider complying therewith, 
additional insurance held ineffective as 


Phoenix Ins. Co. of Hartford, Conn. (Ta) 
VI. Premiums, Dues and Assessments. 


§ 185. REDUCTION OF PREMIUMS BY PROFITS OR DIVIDENDS. 
185—In suit for premiums, insured, violating policy by not paying premium, held not 
entitled to deduct dividend authorized by directors to be paid policyholders complying 
with policies. American Mut. Liability Ins. Co. v. Condon. (Mass.)............... 
§ 186. PAYMENT OF PREMIUMS. 
(1). In general. : 
186(1)—Insured’s intention that money paid insurer be applied on advance premium did not 


effect such application thereof where not communicated to insurer. ew York Life 
Ins. Co. v. Sumner. (Ga.) 


§$ 186. PAYMENT OF PREMIUMS. 
(2). Time of payment. 
186(2)—Time of premium payment is of essence of insurance contract. Silverman et al. v 
New York Life Ins. Co. (U. S.) ZR 
(3). Payment to agent or broker. 
186(3)—Failure of insurer’s agent to give insurer’s official receipt for renewal premium 
collected by him had no effect on his authority to make collection. Stonewall Life 
Ins. Co. v. Cooke. (Miss.) eis adden cates 
186(3)—Where insured had given note to insurer’s agent, which immediately obtained money 
or bank credit thereon, insured held entitled to credit therefor as against insurer. 
Indemnity Ins. Co. of North America v. Watson et al. (U. S.) 
(5). Payment by note. 
186(5)—Note given for premium on life 
Capitol Life Ins, Co. (Colo.) ... 
§ 188. ACTIONS FOR PREMIUMS. 
(1). In general. 
188(1)—Insurer’s agent could not recover defaulted fire policy premiums from mortgagee 
without showing assignment of or subrogation to insurer’s right. Montgomery Real 
Estate & Ins. Co. v. Security Mortg. Co. et al. (Ga.) 
§ 188. ACTIONS FOR PREMIUMS. 
(2). Pleading and evidence. 
188(2)—Delivery of automobile liability policy held not negatived by insured’s failure to 
pay premium due on delivery under policy or by failure to perform other obligations 
thereunder. Insured’s failure to pay premium due on delivery of policy or perform 
other obligations thereunder held not to require finding that he declined policy or 


rescinded contract, as regards liability for premiums. American Mut. Liability Ins. 
Co. vw: Gandem. (ieee)... 2.054555 


188(2)—In insurer’s action for premium 
crediting insured with amount of stock subscription in corporation whose assets were 
subsequently transferred to insurer’s agent. Evidence showed that insured justifiably 
regarded certain charges as indebtedness due insurer’s agent; hence jury properly found 
that insured’s note, accepted by agent, did not create overdraft of insurer’s credits 
with insured. Under evidence, insurer could not complain that agent, to secure imme- 
diate payment from insured, granted discount and assumed interest on note; agent’s 
commissions on insured’s business exceeding discount and interest. Indemnity Ins. 
Cs. of Nort Amerion. vi. Watson eo al; CU. Sid... ieee cccenwss eae : 

& 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 

(1). Grounds of recovery in general. 

198(1)—Insurer could recover for premium which has not been earned when insurer’s conver- 
sion of automobile rendered policy useless to insured. Breuer yv. Continental Ins. Co. 
(Minn.) ; ; ; ; 

198(1)—Insured could not recover premiums voluntarily paid on ground that he was 
=, to waiver of payment because of disability. Atna Life Ins. Co. 
(Miss.) et : " : EE ET ee Pee eae 

198(1)—Under life policy providing for return of premiums received after due proof of dis- 
ability and before approval, no liability existed to return premiums received before receipt 
of due proof. Statute prohibiting contractual changes in statutory periods of limitation 
has no application to provision of life policy fixing conditions precedent to liability for 


payment of disability benefits and for return of premiums. Mutual Life Ins. Co. of New 
York v. Hebron. (Miss.) 
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198(1)—Insured’s payments of premiums while insurer was in good faith considering claim 
for total disability insurance, were involuntary payments and could be recovered. 
Still v. Equitable Life Assur. Soc. of United States. (Tenn.) ............... 787 


‘H. homeland: . ....... 


§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. 

203—Unless constituting wager, assignments of life policies are valid. New York Life Ins. Co. 
v. Nydes et al. (U. S. ; / 

§ 207. CONSENT OF INSURER. 

(2). Sufficiency and effect of consent. 

207(2)—Insurance company’s soliciting agent, not furnished blank policies nor empowered 
to pass on risks or make insurance contracts, cannot bind company by written consent 
on back of policy to assignment of insured’s interest therein. Stoner et al. v. First 
Aeeetican. Tire tes, 155.6 CR ats SM aaa sk Sos co rs SSeS eae os eee Reales Se . .1049 

§ 208. VALIDITY OF ORAL ASSIGNMENT. 

208—Delivery of fire policy invested mortgagee with equitable title thereto, though no 
written assignment accompanied. Absent contract to contrary, assignment to mortgagee, 
of fire policy, need not be in writing. Montgomery, Superintendent of Banks, v. 
Hart. (Ala.) coh atiis sprays tata ake cenearee cee ne sider 

§ 210. CONSIDERATION FOR ASSIGNMENT. 

210—Mortgagor’s agreement to insure property held sufficient consideration for his pur- 
chase of tire policy and delivery and parol assignment thereof to mortgagee. Mont- 
yomery, Superintendent of Banks, v. Hart. (Ala.).......... RO EE Orr eR 359 

210—$3,000 held valid consideration for assignment of life policy which, less loan thereon, 
amounted to $4,750. As respects consideration for policy assignment, where debtor, having 
insufficient funds, gave check, whereon creditor instituted misdemeanor proceeding, 
settlement thereof contemplating nolle prosequi held lawful under statute. New York Life 
Tos. (ls. y. Weded Fe. OU. 5 eee eee eas 

§ 213. CONSTRUCTION OF ASSIGNMENT. 

213—Mortgagee's assignment ot all title and interest within, and advantages to be derived 
from fire policy, discharged rights of mortgagee and insurer and created new contract 
between insurer and assignee. Trustees of Thayer Academy v. Corporation of the 
Royal Exchange Assur. of London, England. (Mass.) 


ee , 393 

213—Assignment to corporation, by officer and stockholder, of insurance policy on his life, 
held to terminate insured’s interest and control over policy. Lincoln Nat. Life Ins. 
Co. v. Scales. (U. S.) cA : sobs & alesse eadlas esaiie ach Seah on bare gua a ata ars lee Aaa aye, 5 973 

VILI. Cancellation, Surrender, Abandonment, or Rescission of Policy. 

§ 226. REVOCABILITY OF CONTRACT IN GENERAL. E ‘ 

226—The terms “non-cancellable’ and ‘‘non-contestable,” as used in life or health and 
accident insurance, are not synonymous. Health and accident policy held not to give 
insurer right to cancel policy at its option and without cause, but merely -right to 
seasonably obtain cancellation for fraud. Pacific Mut. Life Ins. Co. of California vy. 
Strange. (Ala.) “a Sena bare eRe are hiachace Dele aoe ety rea ...1082 

§ 228. RIGHT OF INSURER TO CANCEL. 

228—When insurer cancels policy under terms thereof, its motive in doing so is im i 

‘ Pacific Mut. Life Ins. Co. of California v. Strange. (Ala.) ee re ine 


§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION 

230—On insured’s cancellation of bond, insured held entitled to return of gross pro rata 
unearned premiums without deductions for commissions paid brokers Independence 
Sharing Corporation v.. Fidelity & Deposit Co. of Maryland et al. (N. Y.) 715 

230—Insurer held obligated when canceling health policy, to t ~arned tion ¢ 
premiums. Sutton v. Continental Casualty Co. (S. C.) a . inet sais rire tit 


$ 237. REMEDIES FOR WRONGFUL CANCELLATION. 

237—Upon insurer’s breach of policy providing for weekly indemnity in case of total dis- 
ability resulting from illness, insured was entitled to sue for damages. Damages for 
insurer’s breach of policy providing for weekly indemnity in case of total disability 
from sickness are cash value, at time of breach of past and and future installments, 
based on insured’s expectancy. That insured died after judgment but during yeriod 
of expectancy did not affect insurer’s liability for breach of policy providing for cali 
indemnity in case of total disability. National Life & Accident Ins. Co. v. Whit 
field. _ (Ark.) Fated eee ee aes ara 

237—Complaint against insurer, for misappropriating money tendered as premiums, and 


lapsing policy with intention to defraud insured, : 
Metropolitan Life Ins. Co. (S. C.) Baa — Sa ees «. 332 
237—-Whether insured’s signature to check, on which release was written. for cick he, 
under health policy, was procured with fraudulent intent, ad ter nk ae 
for alleged fraudulent cancellation of health policy because of insured’s sickness 
evidence of fraud held sufficient for jury. Insured accepting check for sick benefits con. 
taining release having no consideration was not bound by release, nor required to return 
benefits before suing for fraudulent cancellation of health policy. Sutton v. Continental 
Casualty Co. (S. C.) : ‘ rs mts aes 3 ne be ; ; — 1117 
§ 239. RIGHT TO SURRENDER LIFE OR ACCIDENT POLICIES. === °° 
239—-Insured cannot, by surrendering life policy, cut off beneficiary’s rights without bene- 
ficiary’s consent, unless permitted to do so by policy terms. Insured’s reserved right to 
change beneficiary does not entitle him to surrender and cancel policy without keno. 
ficiary’s consent. Life policy reserving in insured right to change beneficiary held not 
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to authorize cancellation of policy without beneficiary’s consent on agreement between 
insurer ond insured and return of premium note to insured. Hill v. Capitol Life Ins. 
0. ‘olo 
§ 246. RESCISSION BY AGREEMENT OF PARTIES. 
246—Validity of cancellation of policy by agreement may be impeached for <a 
fraud, or mental incapacity. Conservative Life Ins, Co. v. Hutchinson. (Ky.) 
249. ACTIONS FOR RESCISSION. 
49—Equity has jurisdiction ‘of suit to cancel life and disability insurance policy, containing 
incontestable clause, during insured’s life for fraud in its procurement; insurer’s legal 
remedy by defending action for recovery under disability clause an inadequate. 
Brown et al. v. Pacific Mut. Life Ins. Co. (U. S.) 


{X. Avoidance of Policy for Misrepresentation, Fraud or — of War- 
ranty or Condition. 


(A) GROUNDS IN GENERAL. 


§ 252. REPRESENTATIONS. 

§. 253. IN GENERAL. 

253—Where applicant’s answers are limited by expression clearly showing intention to 
qualify eaay st effect will be given to such extent, Adams v. Policy Holders’ Ins. 
Ass’n. (Cai 

253—Where application affirmed that applicant had stated all exceptions, writing nothing 
in blank spaces provided for exceptions was equivalent to statement that no exception 
exists. Metropolitan Life Ins. Co. v. Trunick’s Adm’r. (Ky.) 

253—Mere expressions of opinion or belief are not Se of fact avoiding fire 
policy. Bardwell et al. v. Commercial Union Assur. , Limited. (Vt.) .... 
254. FALSITY. 

254—Applicant must make truthful answers to questions in application and make reasonable 
use of faculties in endeavoring to understand questions. Purcell v. Washington Fidelity 
Nat. Ins. Co. (Ore.) 

§ 255. —— MATERIALITY. 

255—Falsity of representation of warranty cannot be asserted to defeat Tennessee policy 
unless representation relates to facts material to risk. Franklin Fire Ins. Co. v. 
Shahan. (Ga.) 

255—To be defense to suit on life policy, it must appear that matter involved in question in 
application was materially misrepresented. First Texas Prudential Ins. Co. v. eke 
(Tex.) 
—Where insured’s misrepresentations ‘do not relate to matter material to risk, or ‘which 
” aie to maturity of policy, insured’s intent in as them is immaterial. Ameri- 
can Central Life Ins. Co. v. Alexander. (Tex.) . 1242 

255—Misrepresentation, to avoid policy, must be material, and materi: ality depends largely 
on whether statement affected insurer’s a to contract. Zogg v. Bankers’ 
Life Co. of Des Moines, Iowa. (U. S.) ‘ we pueatiee tax SO 

§ 256. EFFECT OF MISREPRESENTATION. 

(1). In general. 

256(1)—False representation or concealment of material fact by insured may entitle 

insurer to rescind life policy. Fales v. New York Life Ins. Co. (Cal.) 748 
(2). Knowledge and intent of applicant. 

256(2)—Absent misrepresentations, fraud, or other deceit, person able to read and write 
is bound by —— application signed by him, whether he read it or not. First 
Nat. Life Ins. Co. of America v. Maxey. (Ala.) 

256(2)—Where applicant makes positive statement regarding material ‘matters, whether mis- 
representation was intentional, accidental, or honest, is immaterial. Adams v. Policy 
Holders’ Ins. Ass’n. (Cal.) 21 
6(2)—Insured’s misrepresentation or breach of warranty, to avoid policy, must be willful or 
made eee with intent to deceive. American Central Life Ins. Co. v. Alexander. 


(Tex .1242 

§ 257. CONCEALMENT. 

§ 258. —— IN GENERAL. 

258—Insured’s failure to volunteer information regarding foreclosure proceedings held not 
fraudulent concealment thereof justifying insurer’s cancellation of policy, where applica- 
tion and insurer’s solicitor made no inquiry regarding foreclosure. Insured does not frau- 
dulently conceal a fact insurer never inquired about. Insurer is assumed to know and 
seek extent of information desired, and cannot avoid liability by claiming concealment of 
foreclosure when no such information was called for. Federal Land Bank of St. Paul v. 
Edwards et al. (Mich.) A kee en eae ae + haan nee 

§ 261. EFFECT. 

261—False representation or concealment of material fact by insured may entitle insurer 
to rescind life policy. Fales v. New York Life Ins. Co. (Cal.) BEE 


§ 263. WARRANTIES. 


$ 265. DISTINCTIONS BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—To constitute “warranty” in application for insurance, statement must be fraudulent; 
misstatement in good faith being ordinary “representation,’’ constituting defense if 
material. National Life & Accident Ins. Co., Inc. v. Nagel. (Mich.) 

265—Representations with respect to insured’s state of health embodied in application ‘upon 
which insurance policy is issued are contractual in their nature and are regarded as 
“warranties” or conditions upon ba liability is assumed under ae Mack v. 
Western & Southern Life Ins. Co. ‘ 


§ 
2 
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265—lInsured’s statements respecting state of health and medical treatment held “representa- 
tions,” not ‘‘warranties.”” Zogg v. Bankers’ Life Co. of Des Moines, Iowa. (U. S.) 968 

§ 268. EFFECT OF BREACH. : 

268—In actions on policies containing warranty of truth of certain facts, validity of contract 
depends on truth of warranty, and policy is avoided if facts were not as warranted. 
Kittelberger v. Clearfield County Grange Mut. Fire Ins. Co. (Pa.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSUBED. 


272. SUBJECTS OF MARINE INSURANCE IN GENERAL. 
2—Representation, when applying for insurance, that barge was in “port,” when she 
was in temporary asylum behind breakwater held misrepresentation avoiding policy. 
Wathen et al. v. Public Fire Ins. Co. eh 
§ 282. TITLE OR INTEREST OF INSURED. 
(1). Construction and effect of provisions of policy. 
282(1)—Where insured under fire policy is not sole and unconditional owner of property, 
he cannot recover, unless such provision is waived in policy, Isaac et al. v. Donegal & 
Conoy Mut. Fire Ins. Co. (Pa.) 
282(1)—Provision invalidating fire policy unless insured is sole owner is valid. Lawson 
v. Twin City Fire Ins. Co. (U. S.) . ae 
282(1)—Fire policy requiring insured’s interest to be “unconditional and sole ownership” 
required that insured’s interest be ccmpletely vested and such that he alone would 
sustain entire fire loss. Fire policy provision requiring insured’s interest to be uncon- 
ditional and sole held express condition of policy’s validity, unless waived by insurer. 
Insurance broker’s direction to issue fire policy in name of naked title holder 
authorized insurer, absent actual or imputed knowledge to contrary, to assume that 
nominee’s title conformed to policy provision requiring insured to be ‘unconditional 
and sole’’ owner. Breach of fire policy provision requiring insured to be “unconditional 
and sole’ owner precluded recovery on policy, unless insurers waived forfeiture. 
Bardwell et al. v. Commercial Union Assur. Co., Limited. (Vt.) 
(2). Character of title or interest in general. 
282(2)—Void conveyance by insured does not pass title out of insured so as to void fire 
policy, requiring insured’s interest to be “sole and unconditional ownership.’”’ Hurley 
et al. v. National-Ben Franklin Fire Ins. Co. (Ga.) D°U'S s/n asp and tkia so ee 
282(2)—Holder of naked legal title held not “unconditional and sole owner” of property, 
within fire policy provision. Bardwell et al. v. Commercial Union Assur. 
Limited. (Vt.) 834 
(6). Effect of mortgage or other lien. 
282(6)—Outstanding incumbrances against property, placed thereon by former owner, of 
which insured, as present equitable owner, had knowledge, held not to invalidate 
Tennessee fire policy conditioned on assured’s being “sole and unconditioned owner 
in fee.”’ Franklin Fire Ins. Co. v. Shahan. (Ga.) : caer 
282(6)—Where fire policy was in name of both spouses, husband held legal title, and wife 
had only equitable interest or claim, spouses’ ownership was “sole and unconditional,” 
within policy requirement, notwithstanding wife ineffectively attempted to convey title 
to property 
(Ga.) 


§ 
27 


282(8)—Insured holding only bond for title could not recover on fire policy requiring 
insured to own land in fee-simple, unless insurer waived policy req 
Fire Ins. Co. of Dayton, Ohio v. Tatum. (Ga.) 
§ 283. INCUMBRANCES. 
(1). In general. 
283(1)—If either of judgments or mortgages was lien on land when application was 
executed containing warranty of truth of statement therein that no incumbrances 
existed and fire policy was issued, there was breach of covenant against incumbrances 
which rendered policy void. Kittelberger v. Clearfield County Grange Mut. Fire Ins. 
Co. (Pa.) ; ve : 
283(1)—Fire policy provision that insurer should not be liable on policy for any property 
incumbered by chattel mortgage, held valid. Cinema Schools, Inc., et al. v. Westchester 
Fire Ins. Co. (U. S.) . 
(2). Effect of statutory provisions, 
283(2)—Standard fire policy held not to cover property incumbered by chattel mortgage, 
statute relating to representations or warranties being inapplicable. Moe v. Allemannia 
Fire Ins. Co. of Pittsburgh. (Wis.) 


§ 286. SPECIAL CIRCUMSTANCES AFFECTING RISK. 

286—Falsity of statement, under heading “Schedule,” in burglary policy, that insured 
had not sustained prior burglary loss, held not to preclude recovery, where policy 
contained no agreement that statement should be warranty, condition, or representation. 
Rathblott v. Royal Indemnity Co. (Pa.) nays eae Regs: 

286—Representations of fact concerning financial worth of fire insured are material to risk. 
Bardwell et al. v. Commercial Union Assur. Co., Limited. (Vt.) 

§ 288. OTHER INSURANCE. 

(1). In general. : 

288(1)—Honest ielief of buyer, of. truck that fire insurance procured thereon by seller, 
pursuant to contract authorization, was for 18 months’ term only, held not to avoid 
second insurer’s defense of other insurance under second policy taken out by buyer, 
where loss occurred, before original policy issued fo: 
Di Mauro v. 7tna Ins. Co. (Conn.) ; 
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288(1)—Generally to constitute false representation as to there not being other insurance, 
such other insurance must be valid and enforceable. Cox v. Home Ins. Co. of N 
York. (Mo.) ‘ 120 

288(1)—Under Pennsylvania law, applicant’s statement in application for health and accident 
insurance of no other disability insurance held material to risk, precluding recovery on 
policy where statement was false. Connecticut General Life Ins. Co. v. Skurkay. 
(N. C.) : 1349 

288(1)—Answer in application fa F ; 
by policy applied for affords insurer no ground for relief, unless question was 
sufficiently specific to cause applicant in reasonable exercise of faculties to realize 
company desired mention of overlapping provisions. Statement in application for 
health and accident policy that applicant possessed no other health and accident insur- 
ance held not to render policy invalid for fraud because applicant possessed ordinary 
life policy incidentally providing for total disability benefits. Purcell v. Washington 
Fidelity Nat. Ins. Co. (Ore.) . 


(C) MATTERS RELATING TO PERSON INSURED. 
289. DESCRIPTION IN GENERAL, 


289—Individual may contract for insurance in name under which he does business. State- 
ment in policy that inswred was corporation held not to preclude finding, on evidence, 
that individual, under name in which he did business, was insured named in policy. 
Where statement that insured is corporation is inserted in policy because of insured’s 
nondisclosure or misrepresentation, policy is voidable at insurer’s election. American 
Mut. Liability Ins. Co. v. Condon. (Mass.) Aka ius epatlan eae , 
§ 290. AGE. 
290—In suit on life policy, where plantiff failed to prove alleged contract whereby insurer 
took over plaintiff’s insurance, evidence that insured misrepresented health and age 
held valid defense. National Aid Life Ass’n. v. Bailey. 
§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 
91(1)—That insured who had waived right to prohibit physician from testifying regarding 
his health would not sign order asking physician to furnish insurer information con- 
cerning insured’s condition held not to preclude insured from suing insurer. State 
Life Ins. Co. v. Cumpton. (La.) ‘ 
291(1)—Question in life insurance application, 
required statement of fact. Stango v. Metropolitan Life Ins. Co. (N. J.). 
291(1)—Jury’s findings that insured had Bright’s disease at time of application sustained 
defense to policy based on misrepresentations concerning health. National Aid Life 
Ass’n. v. Bailey. (Tex.) : hides ave 
291(1)—In suit on life policy, where plaintiff failed to prove alleged contract whereby 
insurer took over plaintiff’s insurance, evidence that insured misrepresented health 
and age held valid defense. National Aid Life Ass’n. v. Bailey. (Tex.) i ataihees 
(3). Knowledge and intent of applicant. 
291(3)—Life insurance applicant’s answer that she knew of no disease in her system could 
not invalidate policy, unless applicant knew she had disease. Adams v. Policy Holders’ 
Ins. Ass’n. (Cal.) Ja aeruan a2. 
291(3)—That insured was not in good health when applying for insurance does not show 
fraud, in absence of evidence that insured knew and concealed actual condition. National 
Life & Accident Ins. Co. v. Shermer. (Okla.) 
291(3)—Statement by husband of applicant that applicant never had consumption held not 
false or fraudulent where husband did not know and had no reason to believe otherwise. 
First Texas Prudential Ins. Co. v. Pipes. (Tex.) 1237 
(4). Representations as to the existence of specific diseases. 
291(4)—Where insured’s declaration in application for life policy, that he has not had 
certain specific diseases is knowingly false and was made to deceive insurer and 
procure policy, insurer relying thereon, policy must be regarded as obtained by fraud, 
and is void. Insured’s false declarations in application for life policies that he had 
never had syphilis, had not been under care of physician within three years, and had 
not undergone treatment, held to invalidate life policies. Metropolitan Life Ins. Co. 
v. McDonald. (Ky.) .. 755 


291(4)—-Where insured’s death was not caused or aggravated by tuberculosis, representa- 
tions in application that insured had not suffered with consumption was _ representation 
of immaterial fact not affecting risk. First Texas Prudential Ins. Co. v. Pipes. (Tex.).1237 


(5). Good or sound health. 

291(5)—“Good health” within life policy or application does not mean perfect health, and 
insured is in good health unless affected with substantial attack of illness threatening 
life or with malady having some bearing on general health. Warranty that insured 
is in “good health’ requires only ordinary and reasonable degree of health. Burr 
v. Policy Holders’ Life Ins. Ass’n. (Cal.) ......... ; = aes a) 

291(5)—Phrase “‘good health” as used by insured, speaking of his own condition, implies 
state of health unimpaired by serious malady of which insured is conscious. If 
insurer, by phrase ‘Good health” desires to exclude from coverage of policy every 
disease though latent and unknown, it must do so by unmistakable language. National 
Life & Accident Ins. Co. v. Shermer. (Okla.) 783 


291(5)—Where insured, notwithstanding repeated treatments for inflamed gall bladder and 
chronic appendicitis, stated he had no illness since previous application and that he 
was in good health and had not been under care of physician, misrepresentations held 
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material, precluding recovery 
Des Moines, Iowa. (U. S. : 
(6). Serious or Sey diseases. 
291(6)—Absent waiver, procureme: f insurance on daughter’s life when beneficiary knew 
that daughter had been afflicted with “exopthalmic goiter” for some three years avoided 
policy. Absent waiver, procurement of insurance on daughter’s life on representations 

of good health and nonrefusal of insurance, when beneficiary knew that daughter 
had been refused insurance because she was afflicted with exopthalmic goiter, avoided 
policy. First Nat. Life Ins. Co. of America v. Maxey. (Ala.) : 
291(6)—Though insured had asked physician for laxative ‘three months before applic: ation 
for life policy, insured’s statement that he was in good health and had not consulted 
physician for ailment or disease held not material representation. Term “good health” 

in application for life policy means that applicant has no grave, important, or serious 
disease and is free from ailments seriously affecting general soundness or healthfulness, 

not mere temporary indisposition not tending to weaken or undermine constitution. 
Terms “ailment” and “disease” in life insurance application refer to disorders of 
substantially serious nature affecting general health, and do not include mere temporary 


indisposition, which, though requiring medical treatment, is readily remediable. Zogg 
v. Bankers’ Life Co. of Des Moines, Iowa. eae 


RED eR Se a Lea yeaa 

§ 292. MEDICAL ATTENDANCE. 
292—Absent waiver, procurement of insurance on daughter’s life on representations of good 
health and on refusal of insurance, when beneficiary knew that daughter had been 
refused insurance because she was afflicted with exopthalmic goiter, avoided policy. 
First Nat. Life Ins. Co. of America v. Maxey. (Ala.) a i 
292—-Term ‘‘medical or surgical attention” in questions propounded insurance applicant, 
means medical or surgical attention for serious illness or disease, not consultation for 


trivial ailment passing away ew affecting aepneets death. Federal Life Ins. Co. 
vy. Summergill. (Ga.) 


on policies based thereon. Zogg v. Bankers’ Life Co. of 


292—Insured’s false declarations in "application for life policies | that he had never had 
syphilis, had not been under care of physician within three years, and had not under- 
gone treatment, held to invalidate life policies. Metropolitan Life Ins. Co. v. Me- 
PUA MRD cc roca om ue sans ween ure ech aer Slee mage ti are Mae cart ee can Aa aa 

292—If answers in application for life policy respecting consultation of physician are false, 
equity will Se actual fraud and cancel policy, regardless of moral culpability, 
Bankers’ Life Co. Guzan et ux. (U. S.). 

292—Though insured had asked physician for laxative three months before application for 
life policy insured’s statement that he was in good health and had not consulted 
physiciin fer ailment or disease held not material representation. Where insured, 
not withsten ‘ing repeated treatments for inflamed gall bladder and chronic appendicitis 


stated | | no illness since previous application and that he was in good health and 
had not |cen under care of physician, misrepresentations held_ material, precluding 
recovery ou policies based thereon. Zogg v. Bankers’ Life Co. of Des . Moines, 
Towa 


« . S.) Na aaa ed VISIO aly wis Oe ON RGIE Sere RAtd Pak anne IAS Re ta OS oa a 

§ 296. OCCUPATION. 
296—Untrue statement in application for life insurance er that insured was lawyer, 
instead of railroad conductor or brakeman, rendered policy excepting service on railway 


train voidable from its inception; being material to risk. United Sec. Life Ins. & 
Trust Co. of Pennsylvania v. Massey et al. (Va.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 
$ 306. CONDITIONS SUBSEQUENT. 
§ 308. FULFILLMENT OF BREACH. 
308—Under terms of fire poley issued by mutual co-operative insurance association on build- 
ing, insured held not entitled to recover loss where lint cotton was stored in building 
at time of fire, although stored by tenant without insured’s knowledge. Hynds v. 
Passes’ Bit: tne, Aa. OF GO. CRU) ss oie co's cca oc bos wenanaseeesecats 
§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). In general. : 
310(1)—In absence of contractual or statutory provision, insurer is not bound to any 
affirmative act of forfeiture, except to prevent waiver and estoppel. Charge that fact 
that house was unoccupied for more than 10 days was not valid defense to suit on 
policy unless insurer did something to notify insured that policy was canceled under 
by-law providing for forfeiture for unoccupancy over 10 days without insurer’s 


consent held erroneous. Kittelberger v. Clearfield County Grange Mut. Fire Ins. Co. 
ED reece ilandn id SST Ce PAE ORY cok Se GN E Gee L Oey eee 


(2). Nonpayment of premiums or assessments. 
310(2)—Life insurance policy, providing for forfeiture on nonpayment of premium, is 
not void, but only voidable at insurer’s option, on nonpayment of premium when due. 
Stonewall Late: Ins. O00: -v;; Sooke. “CIGS) . s.3.0008 case oie selves ve, caaees uke 
§ 311. PARTIES AFFECTED BY FORFEITURE OF POL Icy. 
(1). In general. 
311(1)—Where insured’s automobile was being used for carrying passengers for a con- 
sideration contrary to terms of policy indorsement, one obtaining judgment for injuries 


while riding in the automobile could not reach insurance by bill in equity. Souza v. 
Car & General Assur. Corporation, Ltd. et al. (Mass.)...... wiang : 
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311(1)—Injured persons could not recover against liability insurer unless insured could 
have recovered against insurer. Hutt et al. v. Travelers’ Ins. Co. (N. J.) 1126 
311(1)—That taxicab was driven by unlicensed chauffeur held no defense in action by 
injured person against insurer, though policy provided indemnity for negligent operation 
of automobile by person “legally” using or operating it. Floyd et al. v. Consolidated 


Indemnity & Insurance Co. (N. Y.).... padieie cau eee es ; as, ae 
311(1)—Injured party’s cause of action against motorist’s insurer under liability policy, 
as distinguished from indemnity policy, is not discharged by insured’s breach of 
co-operation clause. American Indemnity Co. v. Martin et al. (Tex.) Ss aces ae 
311(1)—Person injured could recover against insurer under liability policy only if insured 
could have recovered. United States Fidelity & Guaranty Co. v. Wyer. (U. S.) ..... 175 
311(1)—Insured in liability policy breaching condition requiring forwarding to insurer or 
agent copy of summons and complaint, injured person cannot recover in absence of 
waiver, Royal Indemnity Co. v. Watson. (U. S.) ; j wate . 449 
(3). Mortgagees and their assignees. 
311(3)—Mortgagee’s rights under fire policy containing loss payable clause in his favor 
could not be contested because of mortgagor’s defaults. Hessian Hills Country Club, 
Inc. et al. v. Home Ins. Co. (N. Y.) ; ; ; ; F 
311(3)—Mortgage clause, construed as whole, held to provide that no act or neglect of 
owner, increasing hazard, should invalidate insurance as to mortgagee. Mortgage 
clause that no act of insured increasing hazard would invalidate insurance as to mort- 
gagee was inconsistent with policy provision that property was not insured while 
unoccupied; hence mortgagee would recover, although dwelling was unoccupied when 
fire occurred. Pheenix Mut. Life Ins. Co. v. Greene County Farmers’ Mut. Fire 
Ins. Co. (Tenn.) ... : 
(B) MATTERS RELA 
§ 319. CHANGE IN USE OF BUILDING. 
(2). Operation of factory at night. 
319(2)—Building and mining machinery held not “manufacturing plant,” within clause of 
fire policy respecting operation of manufacturing establishment. Northwestern Fire 
& Marine Ins. Co. of Minneapolis, Minn. v. Glass. (Colo.) .. 1257 
§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(3). Gasoline. 
326(3)—Finding that auxiliary gasoline engine was necessary in operation of ferryboat held 
sufficient to support judgment fire insurance claiming breach of gasoline clauses. Baum 
v. North River Ins. Co. of City of New York, Inc. (N. C.) 1063 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—Under provision avoiding policy for change, other than by insured’s death, in his 
interest, title, possession, or use of subject of insurance, unless otherwise provided by 
agreement of insurer, where insured owner assigned interest in policy to one to whom 
he previously deeded property, policy would be void unless insurer consented thereto. 
Stoner et al. v. First American Fire Ins. Co. of New York. (Ia.) 1049 
(2). What constitutes change of title or interest in general. 
328(2)—To preclude recovery under automobile indemnity policy providing that indemnity 
did not extend to purchaser, “transferee,” or “assignee” or automobile, completed 
sale need not have been effected. Fagg v. Massachusetts Bonding & Ins. Co. (Ore.)..1360 
(4). Conveyance to wife. 
328(4)—Provision invalidating fire policy if foreclosure proceedings were commenced or notice 
given of sale of insured property by virtue of mortgage or trust deed held not to 
include seizure and sale under writ of fieri facias to satis 
v. Security Ins. Co. of New Haven, Conn. (La.) ...... 115 
(13). Levy of execution or other process. 
328(13)—Levy on insured’s personalty under execution on judgment or tax warrant held 
not change of interest or title, vitiating fire policy, where insured retained possession. 
Evans v. Farmers’ Reliance Ins. Co. of New Jersey. (N. J.)...... =r 1061 
(14). “Commencement of foreclosure proceedings” or “notice of sale.” 
328(14)—Fire policy containing clause that policy shall be void, if with knowledge of 
insured foreclosure proceedings be commenced against insured property, becomes void 
at such time after suit is actually filed as insured knows of its existence, unless in- 
= rong! waives clause or is estopped from asserting it. Peterson v. Hudson Ins. 
‘o. (Ariz. 
328(14)—Mortgagee’s taking of title by foreclosure held “sale” within fire policy provisions, 
which without insurer’s assent made policy void, though payable to mortgagee as 
interest may appear under present or future mortgage. Trustees of Thayer Academy 
v. Corporation of the Royal Exchange Assur. of London, England. (Mass.) 
328(14)—Mortgagee’s failure to notify insurer of foreclosure proceeding could not be com- 
plained of where policy provided foreclosure of other proceeding or notice of sale 
should not invalidate insurance. Federal Land Bank of St. Paul v. Edwards et al. 
(Mich.) : a ISnSk nae keneruRe F 3 : ; 
328(14)—Mortgagee’s purchase at foreclosure sale held not “change of ownership” invalidat- 
ing fire policy containing standard mortgagee clause, notwithstanding no notice of fore- 
closure was given insurer. Employers’ Fire Ins. Co. v. Ritter et al. (N. J.) 1287 
328(14)—Provision invalidating fire policy if. foreclosure proceedings be commenced held 
valid. Lawson v. Twin City Fire Ins. Co. (U. S.)................ ; aed) 
(15). Entire or severable contracts. : 
328(15)—Institution of proceedings to foreclose mortgage on realty invalidated fire policy 
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covering not only dwelling house but also its contents. Lawson v. Twin City Fire 
Ins. Co. (U. S 


b) Gna oie een ain natin ea wemeicieibe 8 eS 6d ei Kinsale win Ses Sd wlw ened A eH Sev ed es 1251 
& 330. INCUMBRANCES. 

(1). In general. 
330(1)—Chattel mortgage given for balance of purchase price on new fixtures purchased 


after issuance of original fire policies held not to avoid policies. Brooks v. Liverpool 
& London & Globe Ins. Co. (La.) 5 


ET EEE eer EE POT Cr ree 5: 
§ 334. PRECAUTIONS AGAINST LOSS. " 
(2). Employment of watchman, 
334(2)—Where fire policy provided that “following enumerated parts of plant shall be 
subject to conditions of ‘watchman clause,’”’ but nothing was enumerated, clause held 


inapplicable. Northwestern Fire & Marine Ins. Co. of Minneapolis, Minn. v. Glass. 
(Colo.) fsck chic Nehari ae tte schentn Lb Sete ee oacaacca esis ea ber nace tare wo hel blo are a ou aca Pema a NT aa TLE oka 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. ; 


(1). Nature, validity and operation in general. 
335(1)—Iron-safe clause in fire policy held valid and should be given intended effect. Sussex 
Sisk Bin) Hb a Es 5 oon a oes op 85s Ses Dakess or ee ene ened ok nes 364 
(2). Taking inventory. 
335(2)—“‘Last preceding inventory” within iron-safe clause meant inventory taken within 
12 months before issuance of fire policy. Any stipulation making iron-safe clause 
applicable to inventory taken earlier than 12 months preceding date of fire policy 
should be unambiguous. lron-safe clause held not breached by nonproduction of inven- 
tory or books; no inventory being taken within 12 months before issuance of fire 
policy, and property being destroyed within 30 days thereafter. Iron-safe clause held 
not breached by non-production of inventory allegedly taken nearly 2 years before 
date of fire policy, and books showing transactions thereafter. Invoice of small 
stock added to merchandise on hand within 12 months before date of fire policy held 
not as matter of law complete itemized inventory contemplated by iron-safe clause. 
Sussex Fire Ins. Co. v. Barton. (Ala.)... 


i es ESSE ORO MET ATR oor 'a xia Sxw ora eae oKE elena 364 
(3). Keeping books of account. 
§ 335(3)—Substantial compliance with robbery policy provision requiring accurate records is 
sufficient. Bank of Union v. Fidelity & Casualty Co. of New York. (U. S.)........1373 


(5). Entire or severable contracts. 
335(5)—Insured, suing on fire policy and claiming gross sum for storehouse, merchandise, 
and fixtures, might recover thereon, notwithstanding alleged breach of iron-safe clause 
limited to merchandise. Sussex Fire Ins. Co. v. Barton. (Ala.)................. 364 
$ 336. ADDITIONAL INSURANCE. 
(1). In general. 
336(1)—Generally, where policy stipulates against other insurance, or limits amount thereof, 


policy is not void unless such other policy is valid and enforceable at time of loss. 
enw. Home Daa Ga. Ol Nee ORR... TORO. 6 iin kiss cocees sewsosh us ecoais eons 120 


336(1)—Insurance is avoided where insured procures unpermitted concurrent insurance. 
Se TS Ls, I ODS recy ELAS lalg ta ene ow sales oe oa Calp ook Sue an 1070 
(2). Knowledge and consent of insured. 
336(2)—Condition voiding fire policy if insured should have other insurance without 


insurer’s consent held not violated by policy procured by third party without insured’s 
knowledge or ratification. Bodine v. Farmers’ Alliance Ins. Co. (Kans.) ............ 817 


336(2)—Insured, learning of ,existence of second fire policy covering premises only after 
rights had become fixed by fire, was not precluded from recovery by failure to promptly 
return second policy, and disclaim ownership. Insurance Co. of Pennsylvania v. Fitz- 
SINE IID ooo oc eisigie we a 5. Core eh Geos ee heen ces nies Gta Serer ara ah maken tod tiara 592 

336(2)—Insurance issued at instance of another, without owner’s knowledge or ratification, 
will not avoid owner’s existing insurance. That mortgagor made proof of loss on 
insurance procured by mortgagee, but of which mortgagor had no knowledge until after 
fire, held not to constitute adoption of additional insurance; hence mortgagor’s prior 
insurance was not avoided. Home Ins. Co. v. Collins. (Tex.)....... aio: icsapaans gash, a 

336(2)—That mortgagee accepted proceeds of fire policy taken out by mortgagor held not 
“ratification” by mortgagee of mortgagor’s act in procuring insurance; hence mortgagee 
did not violate condition making its policy void if it procured additional insurance. 
First Carolinas Joint Stock Land Bank v. Stuyvesant Ins. Co. (S. C.)............. 602 

(3). Identity of property or interest. 

336(3)—Clause in fire policies prohibiting additional insurance on furniture and fixtures 
held inapplicable to property purchased after issuance of original policies. Brooks vy. 
riverpool & London & Globe Ins. Co. (La.) BR Reed eta a, OE ie GE Beet IRAN S) 581 

336(3)—As regards question whether insurance procured by mortgagee without mortgagor’s 
knowledge avoided mortgagor’s existing insurance, mortgagee could not, under trust deed 
procure additional insurance binding mortgagor without making demand on mortgagor 
for additional insurance. Home Ins. Co. v. Collins. (Tex.).............. 

(C) MATTERS RELATING TO PERSON INSURED. 

$ 339. CHANGE OF OCCUPATION. 

339—Answer to question whether applicant for insurance was now engaged, or had inten- 
tion of engaging in liquor business held not representation or promissory warranty, as 
to future. Conservative Life Ins. Co. v. Hutchinson. (Ky.) ....................45: 

(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 

$ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 

(1). In general. 
349(1)—Provisions regarding insurer’s waiver and payment of premiums did not exempt 
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insurer from liability for double indemnity where injury occurred before expiration of 
grace period for unpaid premiums, though death occurred thereafter. Central States 
Life Ins. Co. v. Hale. (Ark.) 

349(1)—Provision for payment of “accidental death benefit” equal to face amount 
insurance, for accidental injury resulting in death within 90 days thereafter, held 
provision for payment of accident, not life insurance, under which liability arises at 
time of accident, where policy is then in force, not at death. Policy provision for 
payment of “accidental death benefit’’ where death results from accidental injury 
within 90 days created liability at time of fatal accident, where accident occurred 
during grace period, notwithstanding that at insured’s death, resulting within 90 days 
thereafter, grace period had expired and premiums remained in arrears. Under accident 
policy providing that upon failure to pay premium within four weeks after due date, 
policy becomes void, premiums are not in default during four-week period. Life Ins. 
Co. of Virginia v. Brooks. (Ga.) ; Pe “i ssc beee 

349(1)—Life insurance policy is not contract to be renewed from year to year by payment 
of premiums, but entire contract, and nonpayment of premium does not forfeit policy, 
unless it expressly so provided. Stonewall Life Ins. Co. v. Cooke. (Miss.) 

349(1)—Where insured was injured during life of accident policy, nonpayment of premiums 
after disability arose held not to relieve insurer of liability. Wilson v. National Life 
& Accident Ins. Co. (Nebr.) 

(2). Premiums payable in installments. 

349(2)—Under accident policy providing for payment of premiums in advance, on 
before every Monday, and allowing four weeks’ grace period, where last premium was 
paid on Monday, January 26, grace period did not expire before Monday on which 
fourth premium payable thereafter was due, which was February 23. Life Ins. Co. of 
Virginia v. Brooks. (Ga.) ae Attics aave’enna 

(3). Nonpayment of note given for premium. 
349(3)—Insured was not entitled to additional grace for payment of note given during 


grace period after default in payment of life insurance premium. State Life Ins. Co. 
v. Spencer. (U. S 


§ 359. SUFFICIEN 
§ 360. —— IN GENERAL. 
(1). In general. 
360(1)—Payment to insurer’s soliciting and collecting agent of amount less than semi- 
annual premium unambiguously provided for does not keep life policy in force. Supica 
v. Metropolitan Life Ins. Co. (Kans.) 
360(1)—In absence of notice to employee by employer or 1 
had not been renewed, policy held in force as to employee who paid renewal premium 
to employer within grace period in accordance with policy provisions. Deese v. 
Travelers’ Ins. Co. of Hartford, Conn. (N. C.)...... ap 
(2). Remittance by mail. ; 
360(2)—Deposit of check for insurance premiums in mail in time to reach insurer, 
accustomed to accept checks sent by mail in payment of premiums, in due course, 
saves forfeiture for nonpayment of premiums, though it does not reach insurer until 
after grace period. Stonewall Life Ins. Co. v. Cooke. (Miss.) 
(3). Application of dividends or credits to prevent forfeiture. . 
360(3)—Dividends declared in insurer’s possession available for payment of premium must 
be so applied to prevent forfeiture of policy. Equitable Life Assur. Soc. of the 
United States v. Roberts. (Ala.) ; 
360(3)—That insured had owing to him from insurer unused p 
under mutual policies, and that he desired same applied as part payment on premium 
deposit for new policy, held not to give rise to liability under new policy where 
premium check was refused payment by bank. Kreifels v. State Farm Mut. Auto- 
mobile Ins. Co. (N. D.)... , ; vo stan amek hers ; ta 
360(3)—Where life policy provided that on default in payment of premium, policy would 
be continued as extended insurance if insured did not otherwise elect, insurer was not 
obligated to applv loan value to payment of insured’s note voluntary given for premiums. 
State Life Ins. Co. v. Spencer. (U. S. : 5% 
(4). Payment by check, draft, or order. 
360(4)—Deduction from employee’s salary retained by employer as payment for group 
insurance is payment to insurer as regards employee. All States Life Ins. Co. v. 
Tillman. (Ala.) : Pann ee a 
360(4)—Where insured’s check given in payment of premium under mutual automobile 
policy was refused payment, policy, under terms thereof, held void, defeating insurer’s 
liability thereunder. Kreifels v. State Farm Mut. Automobile Ins. Co. (N. D.) 
360(4)—Premium check and letter by insured’s son, not shown to be authorized, and 
insurer’s issuance of receipt of premium, held, at most, conditional payment; condition 


ae check would be honored. Silverman et al. v. New York Life Ins. Co. 


§ 362, EXCUSES FOR NONPAYMENT 
362—Under life policy making furnishing of proof of total and permanent disability con- 


dition precedent to waiver of premiums, there was no accrual of benefits and no 


waiver of premiums, where such proof was not furnished while policy was in force. 
Berry v. Lamar Life Ins. Co. (Miss.) ‘ a: ais aA : ; 

362—Provision for waiver of premiums if “insured shall before attaining the age of 60 
years furnish due proof * * * that he has become totally disabled” held agreement 
to waive premiums becoming due after date of disability. Where policy provision of 
waiver of premiums merely requires “due proof” of disability, proof need not be in 
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writing or sworn to, and need not be strongest or best proof available. Insurer, whose 
local agent received verbal notice from insured’s wife, Bg application for extension 
of time for payment of premiums, that insured had become totally disabled, held pre- 
cluded from thereafter denying liability for return of premiums under premium waiver 
clause requiring due proof a disability before attaining age 60. Hablutzel v. Home 
Life Ins. Co. of New York. (Mo.) 
§ 363. RIGHTS OF INSURED Meer DEFAULT. 
§ 365—— REINSTATEMENT. 
(1). In general. 
365(1)—Statute respecting attaching copy of application to policy does not apply to rein- 
statement. National Life & Accident Ins. Co., Inc. v. Nagel. (Mich.). 
365(1)—Incontestability clause does not apply to representations made to procure reinstate- 
ment of policy. Incontestability clause in policy, being in derogation of common law, 
should be strictly construed and not read into reinstatement agreement. Chuz v. Colum- 
bian Nat. Life Ins. Co. (N. J.) .. 
365(1)—Insurer, under reinstatement clause in lapsed life policy, held under duty to notify 
insured within reasonable time of action taken under . for reinstatement. 
Steiner v. Equitable Life Assur. Soc. of United States. (N. Wee. 
365(1)—Reinstatement of life and disability policy held Sarees in force of original 
contract, not making of new contract. Rothschild v. New York Life Ins. Co. (Pa.) . 
365(1)—Accident policy could be reinstated by belated payments, provided insured was still 
alive, but only to cover accidental injury thereafter sustained. Donaldson vy. National 
Life & Accident Ins. Co. (Texas.) 
365(1)—That insured gave notes for past due premium held not to show loan on ‘policy so 
as to make health certificate thereafter given on reinstatement of policy which had 
lapsed because of —— of note void for want of consideration. State Life 
Ins. Co. v. Spencer. (U. S.).. 
(2). Condition of reinstatement. 
365(2)—Where check for reinstatement of life policy was dishonored, and insurer promptly 
notified insured of consequent invalidty of premium receipt, policy was not reinstated, 
and no recovery could be had thereon. Ross v. State Life Ins. Co. (Ala.) 
365(2)—False statement that applicant for reinstatement of insurance policy was in good 
health held not ‘“‘warranty,” but material ‘“‘representation,’’ warranting cancellation of 
reinstatement, though made without knowledge of tuberculosis. National Life & 
Accident Ins. Co., Inc. v. Nagel. (Mich.) . } 
365(2)—Insured, under reinstatement provision in lapsed ‘life policy, “could maintain ‘action 
under revived original policy if medical examination disclosed insured was entitled to 
reinstatement under original terms. Insurer, under reinstatement einen, held under 
contractual duty to reinstate policy which lapsed for nonpayment of premiums, where 
insured meets medical requirements. Steiner v. Equitable Life Assur. Soc. of United 
States. (N. Y.) a ea ; 1013 
365(2)—Life insurer may not be arbitrary | in "considering evidence of insurability sub- 
mitted under reinstatement provision. Rothschild v. New York Life Ins. Co. (Pa.) .. 79 
365(2)—Life insurer is entitled to enforce provisions of policy requiring satisfactory evi- 
dence of insurability and payment of past due premiums with interest, and any other 
indebtedness as conditions to reinstatement of policy. Life insurer may waive pro- 
visions of policy requiring satisfactory evidence of insurability, payment of past-due 
premiums with interest, and any other indebtedness, as conditions to reinstatement of 
policy. Insured who complied with what agent told him would be necessary to have 
life policy reinstated was entitled to rely on agent’s representations. Thomason v. 
Commonwealth Life Ins. Co. of Louisville, Ky. (S. C.) 1024 
§ 367. —— INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. 
367(1)—Life policy provision that double indemnity benefit would not be included in auto- 
matic extended insurance on nonpayment of premium held valid. Johnson vy. Central 
Life Assur. Soc. of the United States. (Minn.) 9¢5 
367(1)—Life policy provision that double indemnity benefit would not be included in auto- 
matic extended insurance on nonpayment of premiums held valid. Johnson y. Royal 
Union Life Ins. Co. (Minn.) 1000 
367(1)—-Temporary or extended insurance recoverable under life insurance contract governed 
by Missouri statute, where default existed in payment of premiums, held not to include 
double indemnity for accidental death. Provision that accidental death provisions in life 
policy were applicable only while there is no default in premiums held valid limitation 
under Missouri statute. Valenti v. Prudential Ins. Co. of America. (U. S.) 


(2). Amount available to purchase extended insurance. 
367(2)—Loan indebtedness on life policy held deductible from cash surrender value in 
determining period of automatic extended insurance, where policy and loan agreement 
provided for deducting indebtedness both from cash surrender value and from face 
of policy. Provision for deducting loan indebtedness from cash surrender value in 
computing period of automatic extended insurance held not to constitute foreclosure, 
requiring preliminary notice of intention, where policy lapsed because of nonpayment 
of premiums. Provisions of life policy for deducting loan indebtedness from cash 
surrender value and also from face of policy in computing period of extended insurance 


held not to impose penalty or forfeiture. Schoonover v. Prudential Ins. Co. of 
America. (Minn.) ; 


367(2)—Under automatic extension clause of life policy, insured could ‘demned that 
premium reserve be applied to extend full insurance. Period of extension of life 
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policy under automatic extension clause was computed on cash value, less insured’s 
indebtedness at time of lapse. Toncich v. Home Life Ins. Co. of America. (Penna.) 738 

367(2)—Insurer could not charge premium note against reserve so as to reduce amount 
available for extended insurance, notwithstanding policy secured note. Pacific Mut. 
Life Ins. Co. of California v. Thurman. (Tex.) ae a ale ake : <n so a 

367(2)—Cash surrender value, for purpose of determining period of automatic extended 
insurance after failure to pay premiums, held determinable by first deducting any 
unpaid loan against policy. Rains v. National Life & Accident Ins. Co. (U. S.).... 734 

§ 369. SURRENDER VALUE. 

369-—-Insurance company’s loan to insured held so connected with and governed by policy 
as to warrant policy provision for deducting amount thereof from cash . 
value. Schoonover v. Prudential Ins. Co. of America. (Minn.) 

§ 370. ACTIONS. 

370—In action on life policy which had lapsed for nonpayment of premiums, evidence held 
to establish that insurer delayed unreasonable time before insured’s death in giving 
notice of action taken under application for reinstatement, entitling beneficiary to re- 
cover under original policy. Steiner v. Equitable Life Assur. Soc. of United States. 

, ° .1013 

olicy could not claim 

that cash coupon issued by insurer, payable according to one a three options, should 
have been applied in extending policy, absent averment that insured tried to have 
coupon so applied. Toncich v. Home Life Ins. Co. of America. (Penna.) 

370—Whether life insurer had waived provisions of policy requiring satisfactory evidence of 
insurability, payment of past-due premiums with interest, and other indebtedness, as 


conditions to reinstatement of policy, held for jury. Thomason v. Commonwealth Life 
Ins. Co. of Louisville, Ky. (S. C.) ...1024 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

371—That insurer asserted no right inconsistent with that claimed in action, and insured 
did not change his position to his prejudice by reason of any assertion of insurer, 
held not to estop insurer from asserting forfeiture clause in fire policy. Peterson v. 
Hudson Ins. Co. (Ariz.) ... 

371—Insurer’s waiver of provision 
of premium need not be based on valuable consideration or founded on new agree- 
ment. Insured need not have been misled, nor insurer estopped, to effect waiver of 
forfeiture of life insurance policy. Waiver of forfeiture of life insurance policy is 
essentially unilateral and legal consequence of insurer’s act or conduct, and no act of 
insured is necessary to complete. Stonewall Life Ins. Co. v. Cooke. (Miss.) <r 

§ 372. WHAT CONDITIONS MAY BE WAIVED. 

372—Insurer may waive forfeiture of life insurance policy for nonpayment of premium; 
provision therefor being for insurer’s benefit. Stonewall Life Ins. Co. v. Cooke. (Miss.) 296 

372—Policy provisions invalidating assignment and invalidating policy if assigned may be 
waived by insurer. Metropolitan Life Ins. Co. v. Dunne et al. (U. S.) 


$ 373. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT OR 
STATEMENTS OF OFFICERS OR AGENTS. 
(2). Certificate of medical, examiner. 
373(2)—As_ respects medical examiner’s report, his acts come within rules of agency 
applying to other special agents. First Texas Prudential Ins. Co, v. Nute. (Tex.).. 349 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
(1). In general. 
375(1)—Under Pennsylvania law, statement in application for health and accident insurance 
that applicant had no other disability insurance held warranty which could not be 
waived by agent. Connecticut General Life Ins. Co. v. Skurkay. (N. C.) . 1340 
375(1)—Insurance agent may waive certain provisions of policies so as to bind insurer. 
Isaac et al. v. Donegal & Conoy Mut. Fire Ins. Co. (Pa.) .... a care aaa ah 
(2). Nature of agency. are , f 
375(2)—Agent representing insurer only for taking applications and collecting premiums 
could not waive life policy provision requiring semiannual payment of premiums. 
Supica v. Metropolitan Life Ins. Co. (Kans.) pinishie sm slaa ni sainn. er) 
375(2)—Agent soliciting fire insurance, receiving and accepting application, i 
policy, and receiving premium, could waive provision declaring policy void if_ insure 
building was on ground not owned by insured. New York Underwriters’ Ins, 
v. Ray. (Ky.) . . 
375(2)—Soliciting agent’s authority held broad enough to support waiver of incorrect 
answers in application for life insurance policy as to applicant’s health. Mutual 
Life Ins. Co. of Baltimore v. Connell. (Ohio) si or + ta sR Neath hs ete btw gas 
375(2)—Where subagent, with knowledge that insured was not sole owner of furniture 
covered by policy, informed insured policy is good, his_acts were binding on insurer. 
Isaac et al. v. Donegal & Conoy Mut. Fire Ins. Co. (Pa.) 134 
§ 376. EFFECT OF PROVISIONS OF POLICY. 
(1). In general. Saar é ae 
376(1)—General agent empowered to solicit insurance, receive and forward application, 
receive and deliver policy, and collect premium, may waive condition of policy, not- 
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withstanding contrary provisions in policy and employment contract. Niemann jy. 
Security Ben, Ass’n. (Iil.) 

376(1)—Soliciting and collecting insurance agent i by statute, life insurer’s general 
agent with power to waive forfeitures, notwithstanding limitations on his authority 
in policy. Thelen v. Metropolitan Life Ins. Co. (U. S.) : 

(3). Knowledge or notice of limitation. 

376(3)—Beneficiary of accident policy was charged with notice of limitations imposed 
on agents in policy. Beneficiary could not claim insurer was estopped from asserting 
breach of warranty because of agent’s statement, where beneficiary was charged with 
notice on face of contract that agent had no authority to make statement. Donaldson 
v. National Life & Accident Ins. Co. (Tex.) 

§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 

(2). What constitutes knowledge or notice in general. 

377(2)—To sustain contention that fire policy requirement was waived by issuance of policy 
with knowledge of noncompliance, it must appear that insurer or its authorized 
representative had actual knowledge of facts upon which waiver depended ; doctrine of 
constructive notice being inapplicable. That insured told fire insurer’s agent that he 
owed vendor of insured property $600. on it held sufficient notice to insurer that insured 
did not have fee-simple title, waiving policy requirement that insured have fee-simple 
title. Columbia Fire Ins. Co. of Dayton, Ohio v. Tatum. (Ga.) 


1 
377(2)—Knowledge of insurer’s agent that insured had been in hospital would not estop 


insurer from setting up misrepresentation in applications regarding insured’s previous 
illness. Metropolitan Life Ins. Co. v. Trunick’s Adm’r, y. 
377(2)—That life insurer had received report that insured had accident held not to pre- 
clude cancellation of policy for misrepresentation respecting accident, where report was 
based on rumor and not confirmable. New York Life Ins. Co. v. Howard et ux. 
377(2)——Where directions given were adequate to apprise fire insurer that property ‘was 
incumbered, who incumbrancer was, and nature of claim, insurer could not complain 
¥ failure to eer describe claim. Bardwell et al. v. Commercial Union Assur. 
o., Limited. (Vt.) 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Where agent who took application for accident insurance and delivered policy had 
actual knowledge of false material representations in application regarding physical 
condition of applicant and existence vel non of-other insurance, insurer was estopped 
from asserting invalidity of policy. National Casualty Co. v. Borochoff. (Ga.) 
378(1)—Notice to insurer’s agent of facts material to risk when application for insurance 
is made is notice to insurer, which cannot insist on forfeiture because of such facts. 
Niemann v. Security Ben. Ass’n. (Ill.).°. s 
378(1)—Fire policy provision that company was not liable for property incumbered by 
chattel mortgage held not to preclude recovery for destruction of property “thus in- 
cumbered, in view of informaton furnished agent at time of issuance. Schaefer v. 
East & West Ins. Co. of New Haven, Conn. (Mich. 
378(1)—Insurer held bound by policy, negotiated for and delivered by its regular agent 
in reliance on information aaean from another, regardless of latter’s agency. Uni- 
versal Automobile Ins. Co. v. Hallinan. (Tex.). 
378(1)—Insurer is estopped to enforce forfeiture for violation of fire policy provision that 
insured must be sole owner, where insurer’s agents or subagents knew facts regard- 
ing ownership when policy was issued. Bardwell et al. v. Commercial Union Asur. 
Co., Limited. (Vt.) 
(2). Who is agent of insurer. 
378(2)—One completing negotiations for insurance policy held insurer’s agent, whose 
knowledge was that of insurer, though not its regular agent. Universal Automobile 
Ins. Co. v. Hallinan. (Tex.) 
(3). Nature of agency and authority of agent. 
378(3)—Notice to mere soliciting agent concerning insured’s health contrary to representa- 
tions made in ponerse did not bind insurer. First Nat. Life Ins. Co. of America v. 
Maxey. (Ala.) 
378(3)——Insurer held charged with knowledge of agent respecting insurable nature of prop- 
erty, where agent was intrusted with policies executed by insurer’s president and 
secretary and was authorized to fill in necessary blanks, countersign and deliver policies, 
and accept premiums. Schaefer v. East & West Ins. Co. of New Haven, Conn. (Mich.) 
378(3)—Soliciting agent, failing to report to life insurance company known facts contrary 
to answers in application for policy as to applicant’s health, represented company, 
which was bound hy his acts. Mutnal Life Ins. Co. of Baltimore v. Connell. (Ohio) 
(4). Capacity in which knowledge is acquired. 
378(4)—Knowledge of vice president of insurer’s agent who issued fire policy that insured 
was not’ sole owner, acquired by vice president when acting as secretary-treasurer of 
association taking mortgage on insured property, held not chargeable to insurer. Knowl- 
edge of vice president of insurer’s agent regarding institution of foreclosure proceedings, 
invalidating fire policy, held not chargeable to insurer; vice president having acquired 
such knowledge as mortgagee’s secretary-treasurer. Lawson v. Twin City Fire Ins. 
co. (0. 35.3 mies Peet ; 
379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENTS OR 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—Where agent was requested to insure household goods and, in application, made 
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inaccurate statements relating to location of property unknown to insured, erroneous 
statements did not defeat liability under policy. Carroll v. National Fire Ins. Co. 
of Hartford, Conn. (Kan.) ye 
379(1)—Insurer is estopped to deny liability if its agent inserts false statements in 
application, or, by misleading statements, induces insured acting in good faith to 


answer falsely. Metropolitan Life Ins. Co. v. Trunick’s Adm’r. (Ky.) 762 


379(1)—Where through fraud, mistake, or negligence of insurance agent in filling out ap- 
plication, insured’s truthful answers are incorrectly transcribed, insurer is estopped to 


assert their falsity. American Nat. Ins. Co. v. Park. (Tex.) .... 1027 


379(1)—Insurer was estopped from asserting that fire policies were rendered void by 
misdescription of property for which it alone was responsible. Fire policy was not 
void for lack of mutuality of agreement or consideration because of misdescription 
of property written in by insurer’s agent. Insurer, discovering mistake in description 
of building written in by agent had right only to demand payment of proper legal 
premium rate applicable to building. Westchester Fire Ins. Co. v. Rose et al. (Va.).. 
Life and accident insurance, 
379(4)—Where agent who filled out application and delivered accident policy had actual 
knowledge of incorrect statements in application, insurer was estopped from asserting 
invalidity of policy. Southern Surety Co. of New York v. Fortson. (Ga.) : 
379(4)—Falsity of answers to questions in application for insurance, as written by 
insurer’s medical examiner, did not authorize forfeiture of certificate, where insured 
disclosed correct information to examiner and insurer’s district manager. Niemann v. 
Security Ben.- Ass’n. (TIIl.) . 
379(4)—Where insured correctly states answers in insuranc 
ager of insurer, without insurer’s knowledge, incorrectly writes down answers, general 
manager is insurer’s agent, and insurer cannot defeat recovery because statements were 
false. Smith v. Benefit Ass’n. of Railway Employees. (Minn.) 
(6). Effect of limitations on powers of agent. 
379(6)—Fire insurance company whose agent made out application and failed to write 
correctly applicant’s answer to question held bound by answer notwithstanding con- 
trary provision in application and policy. Home Ins. Co. of New York v. Thornhill. 
(Miss. ) 
§ 380. FRAUD 
380—Fraud, beneficial to party seeking recovery, cannot be made basis for enforcement 
of insurance contract. Where life insurer’s agent, although informed of insured’s 
inflammatory rheumatism and endocarditis, inserted false answers to procure issuance 
of policy, beneficiary could not recover thereon, since true answers 
insurance. Henson v. John Hancock Mut. Life Ins. Co. (Mich.) 
§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
§ 382. IN GENERAL. 
382—Local agent’s verbal statements and letter to insured held not to show waiver of 
condition of robbery policy as to location of insured store. Community Stores of 
Louisiana, Inc. v. Associated Indemnity Corporation. (La.) Ea tats 
§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In general. 
388(1)—Any statement or conduct of insurer, inconsistent with forfeiture and consistent 
with nonforfeiture of life insurance policy, with notice of fact working forfeiture at 
its option, constitutes waiver thereof. Stonewall Life Ins. Co. v. Cooke. (Miss.) 2 
(2). Statements of officers and agents. 
388(2)—Assurance by assurer’s agent to assured that agent would handle claim as he 
had handled previous claim, in which premiums were deducted from benefit checks, 
estopped assurer from claiming forfeiture for nonpayment pending adjustment. Cochran 
v. National Casualty Co. (Mich.) 
(3). Acts and conduct of insurer or agents in general. 
Agent’s failure to call for premium and to procure loan on policy to pay quarterly 
premium held not to prevent forfeiture, where policy did not provide that agent should 
call to collect premiums, and no tender was made of premium during time intervening 
between due date of premium and insured’s death. Thelen v. Metropolitan Life Ins. 
Ce Os S23... : raya ame ae Se ae Tar A ; i tae i “a aie 
(4). Custem and course of dealing as to payment of premiums, 
388(4)—Insurer accepting sick benefit premiums for over four years from insured claimed 
to be always in arrears waived policy provision for forfeiture of insurance for nonpay- 
ment of premiums. Riley v. Like & Caacslty Ins. Co. of Tenn. (La.) 
388(4)—Where, under agreement, assurer’s agent establishes practice of collecting pre- 
miums at assured’s home, assured is not in_ default on agent’s abandoning plan 
without notice. Cochran v. National Casualty Co. (Mich.) 
5). Guaranty and indemnity insurance. 
388(5)—Insurer, by defending injured party’s suit for injury alleged to have been occa- 
sioned by collision with automobile driven by insured, held to have recognized its lia- 
bility on policy. United States Fidelity & Guaranty Co. v. Snite. (Fla.) ; 1 
388(5)—That insurer involuntarily defended damage suit against insured, after notifying in- 
sured that it was not bound by liability policy because of trivial breaches, held not 
avoidance of waiver of defenses under policy which did not require insurer to defend 
suit. Glade v. General Mut. Ins. Ass’n of Des Moines. (Ta.) ...................... 
388(5)—Employer’s liability insurer held not estopped to deny liability by defending 
employer, where policy required insurer to defend, and insurer had notified employer 
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of ground for denying liability. Kidd v. Minnesota Atlantic Transit Co. et al. (Mich.) 695 


388(5)—Insurer under automobile liability policy, assuming charge of suit against insured, 
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waived right to claim injury was not within coverage of policy. Luck v. Ft. Dearborn 
Ins. Co. (Mo.) 

388(5)—As regards claim that insurer in statutory liability policy was estopped to deny 
liability on verdict against driver of automobile by its continued appearance and defense 
after verdict had been directed for insured automobile owner, that such driver was not 
originally party to insurance contract was immaterial. Ordinarily, insurer in statutory 
automobile liability policy by intervening and defending claim of negligence by one 
injured by insured’s automobile driver departing temporarily from scope of employment 
may not deny applicability of policy after trial on merits. Where insurer desires to 
question whether liability charged is covered by statutory automobile liability policy, 
it should act seasonably and before plaintiff had been prejudiced by delay. Sauriolle 
v. O’Gorman et al. (N. H.) 

388(5)—That liability insurer’s attorneys, defending action against insured, proceeded with 
trial after receiving insured’s telegram stating inability to get to city that day, did not 
bar insurer from invoking co-operation clause when sued by =< persons. Hutt et al. 
v. Travelers’ Ins. Co. (N. J.) 

388(5)—Liability insurer, not knowing of breach of. policy, can defend insured with reser- 
vation of its rights, upon understanding with insured. Liability insurer to whom in- 
sured misrepresented facts of accident held not to waive defense of non co-operation 
ey having defended suit and taken steps for appeal. United States Fidelity & Guaranty 
‘oO. v. Wyer. 

§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 

(2). Conditions as to title. 

389(2)—-That insured did not own entire property insured against fire would not work 
forfeiture as to interest actually owned, where, before policy issued, insured informed 
agent with power to countersign policies of condition of title. American Ins. Co. v. 
Porter. (Ala.) eth wee were ver | 

389(2)—That insurer, through its agent’s vice president, knew when fire policy was 
issued that insured was not sole owner, could not, under parol evidence rule, be re- 
lied on by insured, either as waiver or estoppel. Lawson v. Twin City Fire Ins. Co. 
CP ws 

389(2)—Insurer issuing standard mortgagee clause to be attached to fire policy and issuing 
second group of policies after learning that insured was not sole and unconditional 
owner of property insured, as required by policy clause, held estopped to assert 
forfeiture. Bardwell et al. v. Commercial Union Assur. Co., Limited. (Vt.) 

(3). Conditions as to incumbrances. 

389(3)—Insurer’s failure to inquire respecting existence of chattel mortgage before issuing 
fire policy held not to waive policy provision prohibiting chattel mortgage. 
Schools, Inc., et al. v. Federal Unon Ins. Co. 


( 
$ 390. SO LICY ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
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390—Law will never recognize forfeiture of insurance policy, where party claiming it has 
not recognized and insisted on it at every stage. Stonewall Life Ins. Co. v. Cooke. 
(Miss.) , 

390—Insurer’s silence and inaction after learning of foreclosure proceedings does not alone 
waive provision invalidating fire policy. Lawson v. Twin City Fire Ins. Co. (U. S.) 

390—Misrepresentation of insured’s financial status became immaterial after insurer treated 
fire policies as in force with full knowledge that another than insured was real 
owner of property. Bordwell et al. v. Commercial Union Assur. Co., Limited. (Vt.) 

§ 391. ADMISSION OF LIABILITY ON POLICY. 

391—Respective policy provision invalidating assignment and invaliating policy if assigned 
held waived by insurer and inoperative, where insurer paid proceeds. into on and 
brought bill of interpleader. Metropolitan Life Ins. Co. v. Dunne et al. (U 1161 

$ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS. 

MENTS. 

: (1). In general. 

392(1)—Insurer relying on forfeiture of fire policy because of alleged breach of iron-safe 
clause and insured’s willful burning of property held not obligated to refund 
unearned premium. Sussex Fire Ins, v. Barton. (Ala.)... 

392(1)—Insurer by accepting premium on lapsed policy waived ‘forfeiture. 
Colonial Life Ins. Co. of America. (N. 

392(1)—Insurer, accepting unearned premiums with knowledge of facts avoiding ‘policy, is 
estopped to assert avoidance after loss has occurred. nn v. Clearfield County 
Grange Mut. Fire Ins. Co. (Pa.) a 

392(1)—Insurer’s failure to return premium held not waiver or estoppel respecting pro- 
vision invalidating fire policy if foreclosure proceedings be commenced. Lawson v. Twin 
City Fire Ins. Co. (U. S.) 

392(1)—Automobile liability insurer which retained portion of 
within which accident occurred waived objection to week of 
of which it had knowledge. Neat v. Miller et ux. 

(6). Demand and acceptance after loss. 

392(6)—That insurer accepted premiums on disability clause after claim thereunder was 
made held not waiver of right to require proof that insured’s disability was caused 
by hazard covered by policy. John Hancock Mut. Life Ins. Co. v. Hicks. (Ohio.). 322 

392(6)—That insurer accepted assessment seven months after fire and when it had denied 
liability held not to estop insurer from setting up breach of policy in action thereon. 
Kittelberger v. Clearfield County Grange Mut. Fire Ins. Co. (Pa.) 

(8). Demand and acceptance after injury or death of person insured. 
392(8)—Payment of overdue premium after insured’s death will not save forfeiture of 
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life insurance policy, in absence of waiver or agreement having such effect, especially 
where death is unknown to insurer. Insurer cannot revoke waiver of forfeiture 
for nonpayment of premiums, accepted after insured’s death, on rn of his death, 
Stonewall Life Ins. Co. v. Cooke. (Miss.) 
392(8)—Agent’s act in collecting past-due premium after insured died did not have effect 
ef overriding provisions of policy that no agent had authority to we or waive 
provisions. Donaldson v. National Life & Accident Ins. Co. (Tex.). ; 
(9). Demand or acceptance on condition. 
392(9)—Where premium after its receipt was deposited in bank account of insurer, 
dence of insurer’s efforts thereafter to locate insured for purpose of returning 
mium was immaterial on issue whether insurer waived forfeiture for failure to 
premium. Ciccone v. Colonial Life Ins. Co. of America. (N. J. C. E. A.) 
(11). Offer to return. 
392(11)—Useless tender of premium by insurer is not required. Peterson v. Hudson 
Co. (Ariz.) 5 
392(11)—That insurer failed to promptly tender back premiums held not waiver of defense 
that policy never took effect on account of misrepresentations, where insurer brought 
premiums into court before trial. Mack v. Western & Southern Life Ins. Co. (Mo.) 


§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—Where insurer undertook defense with full knowledge of facts and submitted to jury 
whether assured co-operated as required by automobile policy, it could not after adverse 
verdict deny liability on ground that judgment creditor’s claim was not within policy. 
Graham v. United States Fidelity & Guaranty Co., Baltimore, Md. (Pa.) ; 


§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—Insurer waived right to contend that chattel mortgage invalidated policy where ad- 
juster, after fire, was informed of mortgage, but failed to return insured’s aaery 
taken for repair. Roach v. Harmonia Fire Ins. Co. (La.) aah : 
Stipulations in agreement between insurer and insured that insurer did ‘not waive any 
of its rights investigating and appraising loss would not be extended by implication 
beyond their exact terms. Springfield Fire & Marine Ins. Co. v. Hassen. (Tex.) 

397—-Where mortgaged or unmortgaged property was destroyed insurer by permitting in- 
sured to salvage some of property and to furnish appraisals did not waive provision 
invalidating policy as respects mortgaged property. Cinema Schools, Inc., et al. v. 
Westchester Fire Ins. Co. (U. S.) PRES: Se eaoa 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 
400—Non-cancellable clause of health and accident policy held not to qualify provision that 
falsity of statements in application materially affecting acceptance of risk or hazard 
assumed barred right to recover under policy. Pacific Mut. Life Ins. Co. of California 
v. Strange. (Ala.) aS nl e En 1082 
400—Stipulation in life policy making policy incontestable after two years except for fraud 
or misstatement of age held valid. Guaranty Life Ins. Co. v. Johnson. (Ga.) 275 
400—Limitation of coverage provision in policy insuring life of one killed in airplane crash 
held not affected by er clause. American Home Foundation, Inc. v. Canada 
Life Assur. Co. (N. Y.) 64 
400—Discontinuance of action on life policy should be denied where insurer had asserted 
defense of fraud, and policy, due to failure to follow language of amended statute, 
had become incontestable. Grana v. Metropolitan Life Ins. Co. et al. (N. Y.) . 539 
400—Insured’s commencement of action to cancel life policies for fraud continued indefi- 
nitely period of contestability. Mutual Life Ins. Co. of New York v. Marzec. (N. Y.)..1018 
400—Beneficiary seeking to recover on life policy containing disability clause must establish 
disease causing insured’s disability was contracted after date of policy, notwithstanding 
incontestable clause. John Hancock Mut. Life Ins. Co. v. Hicks. (Ohio.) 322 
Clause providing for incontestability beginning “after one year during lifetime of 
insured from date of issue” held inapplicable where insured died within year after 
issuance of policies. Greenbaum v. ae Nat. Life Ins. Co. of Boston, Mass. 
(U.. $.) ‘ 


400—Reinstatement of life oulles was new contract, oak conbeatalite period — to run 
anew. State Life Ins. Co. v. Spencer. (U. S.) 

400—Clause making life policy incontestable refers to contest or defense as “against bene- 
ficiary or bona fide assignee, and did not preclude defense that plaintiff, suing on policy, 
had no insurable interest and was not bona fde assignee. tna Life Ins. Co. v. 
Hooker. (U. S.) 


400—Insurer’s denial of liability on "sellin ‘eenees of trohen condition eubeoweent is 
“contest” within one year incontestability statute. Life insurance policy, declaring 
that it may be defeated by subsequent happening, as distinguished from policy declar- 
ing that certain risks are not assumed, cannot be forfeited after contestable period. 
Broken condition subsequent in life insurance policy, incontestable on its face or by 
statute, is unavailable to insurer. Life insurance policy, providing that it should 
become void if insured engaged in service on railway train, held incontestable on 
such ground after one year. Insurance company failing to ascertain and act on 
fact that insured, stating in application for life insurance policy that he was a lawyer. 
was in forbidden railway service at time, within year during which policy remained 
contestable, cannot thereafter contest it on such ground. Statute declaring life insur- 
ance policy incontestable after one year in statute of limitation to be liberall 
construed. United Sec. Life Ins. & Trust Co. of Pennsylvania v. Massey et al. (Va) 798 

400—Proposed clause in life insurance policies, that death from being in, falling from or 
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operating aerial navigation vehicle “is risk not assumed” held not unlawful as 
impairing force of incontestable clause. Insurer’s resistance of claim for loss, which 
policy states is “not assumed,” is not “contesting” thereof within incontestable clause, 
Pacific Mut. Life Ins. Co. of California v. Fishback. (Wash.) 


XII. Risks and Causes of Loss. 


(B) INSURANCE OF PROPERTY AND TITLES. 

§$ 421. FIRE. 

421—Damage caused by explosion occurring when escaping gas was ignited by flame of 
lighted gas jet held “damaged by fire’ within fire policy. Scully v. Bremer County 
Farmers’ Mut. Fire Ins. Ass’n. (Ia.) pares 

§ 425. THEFT. 

425—Theft of automobile by insured’s uncle, temporarily at home of insured’s father as 
guest of family held not within exception of policy excluding liability for theft by 
“person in the assured’s household.” “Person in the assured’s household” within auto- 
mobile theft policy excepting liability for theft by such person, where assured is not 
head of louse, must be permanently part of family of which assured is member. Home 
Ins. Co. v. Pettit. (Ala.) ... 

425—Theft of automobile by assured’s uncle, temporarily at home of assured’s father as 
guest of family, held within exception of policy excluding liability for theft by “person 
in the assured’s household.’’ Home Ins. Co. v. Pettit. (Ala.) ... aed 183 

425—Proprietor who, after short absence, returned to store and found money missing 
from cash register, could not recover under policy covering “robbery.” Sklar v. Globe 
Indemnity Co. (Cal.) a 

425—-Automobile stolen, during night, while stored on open lot awaiting repair in owner’s 
adjoining garage, held not within coverage of theft policy. Berry Chevrolet Co. v. 
Automobile Ins. Co. of Hartford, Conn. (Minn.) Be Gia cta rane ega , 

425—Mere disarranging and tearing of tie of insured, a college student, who missed his 
diamond stud after fight between college students following football game, held not 
“bodily injury” within personal hold-up policy defining robbery as felonious and 
forcible taking of property from person of. insured, accompanied by bodily injury or 
by putting insured in fear of bodily injury. Terry v. National Surety Co. (Miss.) 940 

425—Where outer door of safe was opened by manipulation of combination, and inner 
door, locked with key, was broken, loss of money held protected by burglary policy 
excluding liability for loss “effected” by opening door of safe by use of key or manipu- 
lation of lock. Vailsburg Motor Corporation v. Fidelity & Casualty Co. Na Ja) c+ bSOd 

425—Jury’s finding that taking of insured’s automobile from garage, without felonious in- 
tent, constituted theft within fire policy, held unwarranted. De Long v. Massachusetts 
Fire & Marine Ins. Co. (N. Y.) . : : 1131 

425—Automobile theft policy excepting loss from insured’s voluntary parting with title or 
possession excluded theft by bailee renting automobile. Rider to automobile theft policy 
giving insured permission to rent automobile could not affect provisions prescribing 
perils covered so as to include theft by bailee. American Indemnity Co. v. Higgen- 
botham. (Tex.) Fie as aoe ans 

425—That conditional seller’s assignee moved automobile short distance, locked it, and left 
it in street near assignee’s garage held not such repossession of car as made defaulting 
conditional buyer’s retaking thereof theft authorizing assignee’s recovery on theft 
policy. Conditional buyer’s concealment of automobile, although criminal, would not 
entitle conditional seller’s assignee to recover on theft policy. Ta Porte Motor Co. v. 
Firemen’s Ins. Co. of Newark, N. J. (Wisc.) ee 

(C) GUARANTY AND INDEMNITY INSURANCE. 


432. NONPAYMENT OF DEBT INSURED. 

432—Under lumber company’s credit insurance policy providing that, if credit book of 
lumbermen’s agency did not contain customer’s name, another agency’s credit ratin 
should govern, latter agency’s rating held applicable, where lumbermen’s book, althoug’ 
containing customer’s name, gave no credit rating. Freight paid by insured on lumber 
shipped to insolvent customer held within credit insurance policy. §S. E. Slade Lum- 
ber Co. v. National Surety Co. (Cal.) Ror lesttieneshs aE. ress 

§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 

434—If third party had possession of truck for himself urder contract to pay insured for 
use of truck in hauling tobacco to warehouse, truck was “rented” within policy pro- 
vision exempting insurer from liability for damage occurring while truck was rented 
under contract. If third party had possession of truck as agent when hauling another’s 
tobacco to principal’s warehouse, tobacco was in principals’ “custody”? within policy 
provision excluding property in their custody from property insured. As respects policy 
provision excluding property in principals’ custody from property insured, tobacco in 
agent’s custody continued to be in his custody when, after truck carrying tobacco to 
principals’ warehouse collided with culvert, tobacco was placed on another truck which 
ran off road damaging tobacco when driven by its owner on way to warehouse. &tna 
Casualtv & Surety Co. v. Patton et al. (Ky.) 1354 

$ 435. LIABILITY INCURRED FOR PERS 

435—City ordinance, requiring jitney bus liability insurance polici held not to show 
that policy covered casualties occurring while insured was driving automobile, used 
as jitney bus at times, to work. Jitney bus liability insurance policy held not to 
cover damage caused by described automobile while being driven from insured’s home 
to. —- route to begin work. Smith v. California Highway Indemnity Exchange. 
(Cal.) ees 
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435—Employer’s insurer held liable on judgment against truck driver for negligently 
causing death of driver’s helper. Truck driver’s helper killed by driver’s negligence 
held not person entitled to “payments” or “benefits” under Workmen’s Compensation 
Act so as to preclude recovery on compulsory motor vehicle insurance policy, where 
employer did not carry compensation insurance. Rose v. Franklin Surety Co. et al. 
ass. 
435—Public liability policy, issued to garage owner, excluding automobiles used by assured 
or emplovees did not exclude automobile driven by employee. after washing it, to dry 
out ignition. Maryland Casualty Co. of Baltimore, Md. v. Beckham. (Miss.) 
435—Provision of indemnity policy prohibiting use of automobile for “towing or propelling 
any trailer’ held not to exclude use for towing disabled automobile. Use of automobile 
for assured’s business held within indemnity policy permitting use for “‘business and 
| age as distinguished from commercial use. Littlefield v. Phoenix Indemnity Ins. 
o. (N. H.) 
435—Under statute, terms of automobile liability policy measure rights and duties arising 
from it. Liability under automobile liability policy for certain uses of automobile being 
excindet. policy was limited to those included. Raymond v. Great American Indemnity 
Co . 
435—Servant making detour for his own purpose with insured master’s automobile held 
not “insured” within statutory liability policy. Sauriolle v. O’Gorman et al. (N. H.) 
435—Words “incidental to business of funeral director,” within automobile indemnity 
insurance policy, held neither ambiguous nor obscure. Term ‘“‘incidental,’’ within 
clause “incidental to business of funeral director,’’ in automobile indemnity policy, 
means happening as chance or undesigned feature of something else; casual; sub- 
ordinate. Automobile, while carrying wedding party, held not used for purposes 
“incidental to business of funeral director,” within indemnity policy, rendering insurer 
not liable. Heritier v Century Indemnity Co. (N. J.) 462 
435—Operation of automobile by garage employee, accompanied by his employer, held within 
liability policy extending to persons “riding in or legally operating’? automobile with 
insured’s permission. Asnis v. Bankers’ Indemnity Ins. Co. (N, J.) 1129 
435—Agreement to indemnify assured against liability for “injuries to person” held to 
include liability to hushand for loss of service of injured wife. Floyd et al. v. Con- 
solidated Indemnity & Insurance Co. (N. Y.) .. 670 
435—Under indemnity insurance policy issued to automobile rental system, insurer’s “liability 
held limited to operation of rented automobile by bailee, his servants or employees. 
Enders et al. v. Clarke. (Ohio.) ‘ ; Sere .. 674 


435—Operation of automobile at time of accident yn wife of purchaser from insured held 
not with insured’s “‘permssion’’ within automobile indemnity policy provision extending 
indemnity to one operating automobile with insured’s permission. Fagg v. Massachusetts 


Bonding & Ins. Co. (Ore.) ‘ 1360 


5—Policy indemnifying against loss on account of liability for “injuries * * * accidentally 
suffered through assured’s negligence” did not include loss due to liability for assault 
by assured’s employee. County Gas Co. v. General Accident, Fire & Life Assur. Cor- 
poration, Limited, of Perth, Scotland. (Tex.) . 1384 


435—One suing for damages, caused by insured’s negligent operation of automobile of 
different make than that described in policy held not entitled to adjudication of in- 
surer’s liability for amount recoverable from insured. Cooper v. Froelke et al. (Wis.) 678 


435—-Liability policy held not to cover death of employee of named assured from auto- 
mobile accident for which dependents were entitled to benefits of compensation law. 
Bernard v. Wisconsin Automobile Ins. Co., Limited Mutual. (Wis.) 

§ 437. WRONGFUL ACTS OF INSURED. 

437—Although general terms of indemnity agreement are broad enough to cover loss 
through indemnitee’s immoral, fraudulent, or felonious acts. loss so caused will be 
treated as excepted. Although indemnity against all claims, demands, or other loss or 
damage to cargo arising from any cause whatsoever is broad enough to include liability 
purposely created by indemnitee, no such liability will be enforced. Fidelity-Phenix Fire 


Ins. Co. of New York v. Murphy. (Ala.) ‘ 1296 


437—Where policy did not insure automobile owner if any passengers , paid, free 
of plaintiff did not make insurer liable, if others paid. Under liability policy, Rov 
uses of automobile held not “exceptions” since they were not in first instance included 
within any statement of insurance. Raymond v. Great American Indemnity Co. (N. H.) 

437—Automobile liability policies excepting losses occurring while automobiles were being 
operated by persons prohibited by law from driving automobiles held not to except loss 
resulting from operation of automobile by one subsequently convicted of driving while 
intoxicated contrary to city ordinance. Tennenbaum v. State Automobile Mut. Ins. 
Ass’n et al. (Ohio.) chia wan 

437—Where_ motorist’s negligence caused injury to another, motorist’s liability insurer 
held liable, even if motorist was driving without license and while intoxicated, absent 
contrary provision in policy. Ilegality of use of automobile absolving liability 
insurer from liability must be illegal use as between —" party and insured owner 
of offending automobile. Neat. v. Miller et ux. (Wash. 


(D) LIFE INSURANCE. 


§ 438. CAUSE OF DEATH IN GENERAL. 
438—Death by “pistol” or ‘revolver’? shot wound held not covered by policy exempting 
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liability for death resulting from any “gun” shot wound. Muse v. Interstate Life 
& Accident Co. (Ga.) 
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$ 440. TIME OF DEATH. - 

440—After seven years’ unexplained absence, without tidings, absentee is presumed to be 
dead. Beneficiary asserting insured absentee, died before expiration of seven years 
must prove such assertion. If absentee is so circumstanced and is so possessed of 
character and habit that no reasonable inference can be drawn other than that he died 
soon after disappearance, finding that he died before expiration of seven years is justi- 


fied. Carlson v. Equitable Life Assur. Society of United States. (Minn.) ....... ...1000 
§ 448. DEATH CAUSED BY BENEFICIARY. 
448—Sane beneficiary who had feloniously killed insured could not collect insurance money. 
Generally, incapacity of beneficiary feloniously killing insured to recover on life policy 
should not excuse insurer from making payment if wrongdoer will not profit. Where 
widow feloniously killed husband, proceeds of husband’s life policy, of which widow 
was beneficiary, held recoverable by husband’s administrator as general assets to be 
distributed as though widow died before husband intestate and without heirs. De Zotel 
v. Mutual Life Ins. Co. of New York (Burtch, Intervener). (S. D.)....... te 340 
(E) ACCIDENT AND HEALTH INSURANCE. 
§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
(1). In general. 
451(1)—Accidental cause need not leave visible external contusions or abrasions to warrant 
recovery under accident policy. Bodily injury, within accident policy covering death 
from bodily injuries, may be external or internal. Trueblood v. Maryland Assur. Co. 
of Baltimore et al. (Cal.) . Be Sete tN ne ene ee 1085 


451(1)—-Insured losing only one foot could not recover under policy providing for pay- 
ment, if insured should lose both feet. That policy, insuring against loss of both feet, 
did not insure against loss of only one foot, held not to contravene public policy. 
Rachall v. Life & Casualty Ins. Co. of Tennessee. (La.) widieahs 3 : 994 

451(1)—Clause, ‘and not by coming in physical contact with some object struck and pro- 
pelled against the person by said vehicle,’’ in pedestrian accident policy, held not to 
enlarge term ‘‘vehicle itself.”” Pedestrian accident policy, covering injuries from actual 
physical contact with vehicle, not with object struck against insured thereby, did not 
cover injuries to pedestrian struck by wire around ends of pipes projecting from back 
of truck. Brown v. Life & Casualty Ins. Co. of Tennessee. (La.) -oschdae 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—Exception to insurer’s liability under special automobile accident policy, found near 
end of written policy, must be construed most strongly against insurer. Term ‘“‘truck,” 
within exception to insurer’s liability under special automobile accident policy, must be 
construed in ordinary sense when no definition is given. Smith v. Maryland Casualty 
Co. (Nh, DL 

452—Motorist who, while alighting from automobile which was being raised to facilitate 
greasing at filling station, lost hold on door anad fell to pavement, held “thrown from 
automobile” within meaning of accident policy. Federal Life Ins. Co. v. McAleer. 
(SS eee sig tg ot Se cca savins a icles avace ecole Baca ar aes: SS ean BTR OR CNTR nin Se a eo orca 865 

452—Injury inflicted on insured, while seated at steering wheel of automobile, by accidental 
discharge of gun from which companion was removing shells for purpose of loading it 
into automobile, held sustained as “result of operating or riding in automobile’ within 
accident policy. Dorsey v. Fidelity Union Casualty Co. (Tex.) : 

§ 453. RISKS OF OCCUPATION OR EMPLOYMENT. 

453—‘‘Messenger boy,” within accident policy covering “telegraph or other messenger boy,” 
is one who acts as mere bearer and communicator of his superior’s will, and not as 
deputy. Collector for money lender held not “messenger boy” within accident policy 
provision covering “telegraph or other messenger boy.” Life & Casualty Ins. Co. of 
Tennessee v. Bottoms. (Ala.) : ce ate ae wis ee uiecnaata se ; ae aie 147 

453—Loss of eye by farmer, when charge of dynamite exploded unexpectedly while blasting 
rock, held not sustained while engaged in “occupational use of explosives” within clause 
in accident policv excluding indemnity. Leval Protective Tns. Co. v. Huffington. (Colo.)1093 

453—Accident insurance policy held to render insurer liable for indemnity in event insured 
sustained disability while using or operating plow. Pankonin v. Federal Life Ins. Co. 
UMD) oe. caaikint tts Dane tac Sees See ee Gian ae hare e Sains ty ORNS ees Ee COS 854 

$ 454. BODILY INFIRMITIES OR DISEASES. 

454—Clause in accident policy, excluding death from bodily infirmity from coverage. 
should be construed favorably to insured. Death from meningitis superinduced by 
rupture of existing brain abscess, held cause by “Bodily infirmity.” Barring recovery 
under accident policy, though rupture was caused by fall. First Nat. Bank of Birming- 
ham v. Eouitable Life Assur. Soc. of the United States. (Ala.)... 258 

454—Sick benefit policy exempting venereal diseases from its coverage imposed on liability 
for syphilis, although acquired accidentally and not through sexual intercourse. Cole- 
man v. National Life & Accident Ins. Co. (Lja.) ................... PACE, 

§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—Death from blood poisoning contracted through cut on finger from barbed wire 
held to result from “external, violent and accidental means” 


1106 


171 


within terms of accident 
policy. International Travelers’ Ass’n. v. Bettis. (Tex.) . : 428 
455—-Death caused directly by infection entering tooth socket following its extraction held 
“accidental” within accident policy. Century Indemnity Co. v. Carroll. (Tex.) 1116 


455—Insured’s death from sunstroke while playing golf held 


within accident policy. Harris 
v. Maryland Casualty Co. (U. S.) Ea Sars : ; ; 
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§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Under accident policy, plaintiff held required to show accident, independent of all 
other causes, produced death. Kentucky Cent. Life & Accident Ins. Co. v. 
(Ky.) 

466—Under limited accident policy, ordinary rule of proximate cause held inapplicable. 
action on limited accident policy, question presented was whether accidental injuries 
caused insured’s death, directly and independently of all other causes. Federal Life 
Ins. Co. v. Firestone. (Okla.) : rans au Sg : alates 

§ 467. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED BY 

ACCIDENT. 

467—Where insured worked about six days after sliver entered finger, but died within two 
weeks after injury from blood poisoning caused thereby, disablement and death held 
“immediate” and ‘‘continuous” within accident policy. Thomas v. Mutual Ben. Health 
& Accident Ass’n. (Kan.) 

467—Health policy, under 15 day clause, held to ‘cover disabling illness which became mani- 
fest after such period, though germs of disease were in body before. Smith v. Benefit 
Ass’n. of Railway Employees. (Minn.) 

467—IIlness causing total disability having commenced _ in ‘1928 was ’ ‘contracted during life 
of policy issued in 1925 and renewed from year to year on payment of premium in 
advance, where renewal was not equivalent to new policy. Collis v. Massachusetts 
Bonding & Ins, Co. (N. Sais wee Wa ade R Maine eon ee ie at nity: 

467—Under accident policy requiring continuous disability after ‘date of accident,” and 
including blood poisoning as _ bodily injury, “date of accident” is inception of blood 
poisoning rather than date of accident causing blood poisoning to ow later, Inter- 
national Travelers’ Ass’n. v. Bettis. ('Tex.) BER aang A Oda abbas ; 


XIII. Extent of Loss and Liability of neuen, 


(A) MARINE INSURANCE. 
§ 479. EFFECT OF OTHER INSURANCE. 


479—Insurance company, issuing carrier’s liability policy, bearing rider providing for 
settlement regardless of other insurance and 100% coverage, held not entitled to credit 
for amount paid tug owners by another insurance company. O’Donnell et al. v. 
Marine Transit Corporation et al. (N. Y.) 

§ 487. EXPENDITURES. 

§ 488. —— IN GENERAL. 

488—Carrier’s liability insurer held not liable to tug owners for counsel fees in their 
action on policy. O’Donnell et al. v. Marine Transit Corporation et al. (N. Y.) 


(B) INSURANCE OF PROPERTY AND TITLES. 


§ 493. TOTAL LOSS. 

493—-Measure of recovery on fire policy in case of total loss is = of building as fixed 
in policy. Springfield Fire & Marine Ins. Co. v. Ramey. (Ky.) 

493—Insurer held not liable for total loss where rebuilding was not permitted because in- 
spection after partial fire loss disclosed there were not adequate exits for use of build- 
ing as — Midwood Sanatorium v. Fireman’s Fund Ins. Co. of San Francisco 
et al. (N. 

493—Where Bae is substantial remnant of building ‘left ‘after fire, question whether loss is 
total is mixed question of law and fact, and sole fact issue for jury is whether reason- 
able prudent uninsured owner would utilize remnant as basis for restoration of building. 
Reliance Ins. Co. of Philadelphia v. Nichols et al. (Tex.) 


§ 494. PARTIAL LOSS IN GENERAL. 

494—Partial loss only resulted where building was not so far injured or damaged by fire 
that its identity or specific character was not destroyed, and remaining part could be 
substantially restored to original condition, Criterion of recovery for partial loss is 
such reasonable sum as represents difference in value between building just before 


(Ky -_ immediately thereafter. Springfield Fire & Marine Ins. Co. et al. v. Ramey. 

(Ky. 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. IN GENERAL. 

499—Market value of property at time of fire is measure of recovery on policy. Sussex 
Fire Ins. Co. v. Barton. (Ala.) ... 

499—Insured’s reports showing gross value of naval merchandise held insufficient as declara- 
tion of higher valuation as would authorize substitution of such valuation in adjusting 
loss of market values designated in marine policy. Undermarine policy authorizing in- 
sured to fix higher value of goods covered than market value fixed in policy, intention 
to fix higher value must be made _— to insurer. Rausch Co., Inc. v. Franklin Fire 
Ins. Co. of Philadelphia, Pa. (La.) . 

499— Adding to last inventory, taken almost one year before fire, cost of material purchased 
in meantime and of productive labor and overhead, and deducting total sales minus 
returns, allowances, discounts, and estimated gross ‘profit, held proper in ascertaining 
value of insured manufacturer’s personality. Williams et al. v. Southern Mut. Ins. Co. 
of Lancaster County. (Pa.) 1064 


499—Where insured’s trucks were destroyed v fire, amount of ioe and damage was sound 
cash value of trucks immediately before fire. Regardless of amount of policy, insurer 
may contest amount claimed by insured for trucks destroyed by fire, since valued 
policy law of Louisiana does not apply to movables. Dawes v. Continental Ins. Co. of 
City of New York. (U. S.) 
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§ 500. ——- VALUED POLICIES. ar. 

500—Statute relating to valued fire insurance policies does not apply to movables. Lighting 
Fixture Supply Co., Inc. v. Pacific Fire Ins. Co. of New York. (La.) .............. 

500—Amount of fire insurance fixed by valued policy became payable on establishment of 
total loss. Hartford Fire Ins. Co. v. Williams et al. (Miss.) .................... 825 

500—Valued policy law, providing that where realty is totally destroyed damages are amount 
policy specifies, controls over subsequently enacted standard fire policy law limiting 
damages to actual cash value of property at time of loss since constituting exception 
thereto. Valued policy law constitutes contract for liquidated damages and _ does not 
create conclusive presumption of value of property destroyed. Fox v. Milwaukee 
Mechanics’ Ins. Co. (Wisc.) 

§ 501. INSURANCE OF PART OF VALUE. ; 

501—Where insured farm products and tools destroyed were subject to valuation of three- 
fourths of value, verdict finding $400. as reasonable market value thereof required 


judgment as to such items for only $300. Hartford Fire Ins. Co. v. Williams et al. 
(Miss.) 


Fos Sse sa B cae on vey ts 6 nl Gee cae VG Co RSL CAM DE Ring ICS’ Meee Tonio ia ane 825 
501—Under standard average clause, mortgagee held entitled to recover only such proportion 
of fire damage as sum insured bore to 80 per cent. of value of property. Savarse et al. 
wet Cereeeeee Sb. RMR, ics, acess oa sic adm Sis hd SOE RTOS WEA Cara aan 127 
§ 502. AMOUNT OF DAMAGE OF PROPERTY. ry 
502—If insured automobile could not be repaired and restored to former condition, measure 
of damace was difference between fir market value before and after wreck. Western 
Automobile Casualty Co. v.. Tee. CRG) noes choos ce oss pee Ho 4 rit eee ate hone 1121 


502—Under automobile theft policy, insured held entitled to recover general depreciation 
not made by repair and replacement. Ciresi v. Globe & Rutgers Fire Ins. Co. (Minn.) 460 

502—Mortgagee insuring his interest at own expense without agreement or understanding 
with mortgagor may sue on policy, though property undestroyed equals amount of mort- 
gage debt. That mortgagor repaired premises after fire did not prevent mortgagees 
from recovering insurance payable to them under standard mortgage clause. Savarese 


et al. v. Ohio Farmers Ins. Co. (Ohio.) ...... 2. ccc ccc eee cence ene cece wen eees Tae 
§ 503. AMOUNT OF INTEREST OF INSURED. 
503—Where insured procured fire insurance to protect only his interest in property, re- 
covery by him could not exceed three-fourths of value of his interest. American Ins. 
Ce. v; Porter; (AB) U..... : , 5 ; ; 361 
503—Statute relating to valued fire policies does not prevent insurer from contesting alleged 
extent of insured’s insurable interest in immovable property described in policy. Where 
improvements and additions by terms of lease were to remain landlord’s preperty, in- 
sured tenant under valued fire policy was entitled to recover only value of use thereof 
for unexpired term. Lighting Fixture Supply Co., Inc. v. Pacific Fire Ins. Co. of New 
York. Cis.) LE IRC e Rak peice ach SIRS BME O RR EN oan aia ea eg Bie ese eal Ores tase etre 
503—Mortgagee purchasing property, covered by fire policy payable to mortgagee, at fore- 
closure sale after fire, had no cause of action thereon, if mortgage was satisfied in full, 
and could recover thereon only pro tanto if satisfied in part. Power Building & Loan 
Ass’n v. Ajax Fire Ins. Co. (N. J.) Bre Se hain a wlohe Gare, avatar a tut eh eee ea : 1285 
§ 504. EFFECT OF OTHER INSURANCE. 
504—Where insurer had notice that insured under accident policy carried concurrent insur- 
ance, recovery was not limited to pro rata share of insurance. National Casualty Co. 
v. Borochoff. (Ga.) seus ae SHRM Arelne REMe oan eR RAEN eee oh mere amar a . 155 
504—-Tornado policy provision for prorating insurance in case there was “other insurance 
valid or invalid’? held inapplicable where previous policy had become invalid and unen- 
forceable when policy sued on was issued and when loss occurred. Cox v. Home Ins. 
Rar UN RO EIS 5, nea aris ca siete a Mev encdea a sie an cine ome 120 





& Loan Ass’n v. Ajax Fire Ins. Co. J 
§ 505. DUTIES OF INSURED AFTER LOSS. 
505—Robbery policy provision excluding liability unless insured was diligent to prevent 

— of securities for payment held not to preclude recovery of cash taken. 


Sewell Co. v. Commercial Casualty Ins. Co. (Utah.) 

(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 513. EXPENDITURES. 

513—Insurer’s liability under liability policy provision authorizing insured to provide in- 
jured person imperative medical relief is independent of other policy obligations and 
constitutes insured agent for purpose described. Liability policy authorizing insured to 
provide injured person imperative medical relief at insured’s expense held not to limit 
insured’s right to furnish relief to cases where insured was liable to person injured. 
Liability policy authorizing insured to furnish injured person ‘‘medical or surgical 
relief imperative” when injury is sustained, at insurer’s expense, authorized calling of 
surgeon to administer temporary relief while injured person was unconscious, hospital 
treatment, nursing and other treatment “imperative” during period immediately follow- 
ing injury. Insured’s furnishing a medical relief, including hospitalization and nursing, 
to person injured by insured’s automobile, held not breach of liability policy condition 
forbidding insured to voluntarily assume liability, settle claim, or incur expense, where 
policy authorized insured to provide imperative medical relief at insurer’s expense. 
Employers’ Liability Assur. Corporation v. Manget Bros. Co. (Ga.) ............ ... 188 

$ 514. DAMAGES INCURRED OR PAID. 

514—Policy indemnifying employer against loss through liability 
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held “‘liability policy,” which obligated insurer, though insured had not paid judgment. 
Trandum v. Trandum. (Minn.) 

514—-Employers’ public liability policy held to protect insured for amount paid in settlement 
of and attorneys’ fees incurred in action for death of motorist resulting from collision 
with insured’s gas shovel being transported on highway. Klemmer et al. v. Ohio Cas- 
ualty Ins. Co. (Minn.) 

514—Insurer, under automobile indemnity policy, held not obligated to settle action against 
assured for damages arising out of automobile accident. In suit by assured against 
automobile insurer for damages, evidence held not to disclose negligent management by 
—— of action brought against assured. McDonald vy. Royal Indemnity Ins. Co. 

( 

514—Insured could sue insurer without having judgment for injuries, if insurer undertook 
defense or negligently failed to settle claim for injuries. Negligent failure of 
insurer under automobile accident policy to settle third person’s claim for amount 
within limits of policy, renders insurer liable for total judgment against insured. Uni- 
versal Automobile Ins. Co. v. Culberson et al. (Tex.) 

514—Liability insurer assuming exclusive control of claim against insured owes insured 
duty to act in good faith towards him. American Mut. Liability Ins. Co. of Boston, 
Mass. v. Cooper. (U. S.) . 

§ 514%. DEFENSE OF ACTIONS. 

514%4—Insured was required in good faith to substantially comply with provisions of liability 
policy requiring him to.immediately notify insurer of damage action brought against 
him, to promptly forward to insurer process served upon him, to aid in effecting settle- 
ment, and securing evidence. Under provision in liability policy prohibiting insured 
from voluntarily assuming liability to third party, insured was not bound to do any 
act not in good faith, to testify falsely, or to aid insurer in sham defense. Insurer 
which defended damage action against insured, who was bound to aid insurer in secur- 
ing evidence under terms of liability policy, could compel insured to testify. Glade v. 
General Mut. Ins. Ass’n of Des Moines. (Ia.) .. 1348 

514%4—That deceased insured’s administrator consented to  remanding proceedings to estab- 
lish injured person’s claims, from circuit court to probate court for de novo trial, held 
not interference with negotiations for settlement so as to void automobile liability policy. 
Exo v. Detroit Automobile Inter-Insurance Exchange. (Mich .) 

514% —Insured’s failure to co-operate and refusal to permit insurer to defend held good 
defense in action by insured against insurer under policy requiring cooperation. Uni- 
versal Automobile Ins. Co. v. Culberson et al. (Tex.) 

on co-operation of insured held established as matter of law in action against in- 
surer by person injured, where insured admittedly misrepresented to insurer facts 
respecting accident. Where liability policy stipulated that co-operation of insured was 
condition to liability, insurer was not required to show, as against injured person, that 
non co-operation affected judgment in damage suit. United States Fidelity & ee 
Co. v. Wyer. ~ : 

514%4— —Covenant in indemnity policy requiring ‘insured’s co- operation held valid. Watkins 
v. Watkins et al. (Wis.) ow gale ; ; ‘ 

(D) LIFE INSURANCE. 


§ 515. AMOUNT PAYABLE ON DEATH. 

515—Where accident resulting in death was subject of insurance, insurer’s ge ro on 
policy became fixed at moment of injury. Central States Life Ins. Co. v. Hale. (Ark.).1189 

515—That insured met death from cause not set forth in exceptions in policies is not con- 
clusive upon question of liability, Death of insured shot by Coast Guard when violat- 
ing National Prohibition Act, held not sustained by ‘“‘accidental means” within policies 
providing for accidental death benefit whenever insured sustained bodily injury solely 
through accidental means resulting in death. De Mello v. _ Hancock Mut. Life 
Ins. Co. (Mass.) 

515—Policy providing for payment of $150 to insured’s wife to cover ‘expenses of burial 
bound insurer to pay such sum, regardless of amount wife expended. Clegg v. Johnson. 
(Miss.) scam fee , ; 

515—Death from sunstroke held not “bodily injury” ‘sustained through “accidental “means,” 
within double — clause of life insurance policy. Lower v. Metropolitan Life 
Ins. Co. (N. J.) ee ; stot tancat Shae : ; a a cee 

515—Term “two insurance years” in suicide clause of life insurance policy means two full 
years from date policy took effect. Wechsler v. New York Life Ins. Co. (N. Y.) 1016 

515—Test of “accidental means” within double indemnity clause in life policy is that 
result was something unforeseen, unexpected, and unusual. Jensma v. Benefit Ass'n of 
Ry. Employees. (U. S. 

515—Insured’s death from mistakenly taking poison “held effected by “accidental means,’ 
evidenced by “visible contusion” or “wound” within double intemahy provision se 

- &.) 


483 


1377 


47 


life policy. Mutual Life Ins. Co. of New York v. Schenkat. (U 

515—Insurer held not liable under double indemnity provision excepting death ‘from “par- 
ticipation in aeronautic operations,” where insured was killed while passenger in aero- 
plane. First Nat. Bank of Chattanooga v. Phoenix Mut. Life Ins. Co. (U. S.) oe ae 

§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 

516—Death beneficiary could not recover disability payments payable to insured, none of 
which were paid before insured died. Notwithstanding insured failed to exercise policy 
options as to total disability payments, insured’s sole heir could exercise ones. Byrd 
v. Etna Life Ins. Co. (Ala.) 

516—Insured, traveling drug salesman, wholly disabled from pursuing 
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held ‘totally disabled’ within disability clause of policy, though elected as circuit 
clerk, eee unable to perform substantial duties of the office in usual and customary 
way. Mutual Life Ins. Co. of New York v. Marsh. (Ark.) 1184 

516—Insured, wholly disabled from pursuing usual duties of employment on which he de- 
pends for living though still able to perform some parts of work, is “totally disabled.” 
New York Life Ins. Co. v. Oliver. (Ga.) 

516—Total disability clause of employees’ group policy was not rendered inoperative if 
insured, when leaving employer’s service, was physically able to do any work for gain. 
Equitable Life Assur. Soc. of United States v. Fannin. (Ky.) 

516—Words ‘“‘totally disabled,’ used in disability provision of life policy, mean inability to 
do all substantial and material acts necessary to carrying on of insured’s calling in 
substantially customary manner. Totally disabled insured is “‘permanently’’ disabled when 
total disability, existing for 60 days, may reasonably be expected to continue for life 
or indefinitely. Words “totally and permanently disabled” contemplate disability which 
reasonably satisfies impartial mind insured is totally disabled and may be reasonably 
expected to continue in such condition for indefinite period. Maze v. Equitable Life 
Ins. Co. of Iowa. (Minn.) 

516—Life policy providing benefits in case insured is “totally and ‘permanently ‘disabled so 
as to be prevented thereby from engaging in any occupation and performing any work” 
covers total and permanent inability to engage in usual occupation, or other work for 
which insured is reasonably fitted. Business man, neither able nor fitted to do manual 
labor and forbidden by physicians to continue business on account of serious heart 
disease, held entitled to disability benefits under policy providing benefits in case insured 
is “totally and permanently disabled so as to be prevented thereby from engaging in any 
occupation and performing any work.”’ Ursaner v. Metropolitan Life Ins. Co. (N. Y.)..1017 

516—‘‘Totally disabled,’’ within disability clause of life policy, held not to mean absolute 
mental and physical helplessness. Cantor v. Metropolitan Life Ins. Co. (Pa.) .......1020 

516—Policy provision for monthly sickness benefits in case insured should be wholly and 
continuously disabled held unambiguous. Green v. Inter-Ocean Casualty Co. of 
Cincinnati, Ohio. (N. C.) 860 

§ 517. AMOUNT OF INCONTESTABLE OR PAID-UP POLICY. 

517—Incontestability clause of life insurance policy does not preclude insurer from setting 
up limited liability for suicide. Insurer refusing to pay more than reduced amount fixed 
by life insurance policy in case of suicide within two years does not contest validity 
of policy in inception or because of condition broker. Incontestability clause in life 
insurance policy is not mandate as to coverage, but means only that policy shall stand 
within limits of coverage, unaffected by defense of invalidity in inception, or because of 
condition broken. Insurer’s insistence on enforcement of only liability assumed by _ it 
under life insurance policy is not contest thereof. Wechsler v. New York Life Ins. Co. 
cn. °¥D 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 524. TOTAL, DISABILITY. 

524—Accident policy under which benefits accrued on total disability from bodily injury or 
disease after one annual premium payment held not to exempt insurer from liability for 
disability from injury prior to date of policy. Atlas Life Ins. Co. v. Bolling. (Ark.) 

524—Under combination policy providing for weekly indemnity of $7. for not exceeding 20 
weeks during any consecutive 12 months, insurer was liable, in case of total disability 
resulting from illness, for $140. every 12 months that total disability continued. National 
Life & Accident Ins. Co. v. Whitfield. (Ark.) ee 

524—“Total disability,” within group policy, exists when injury prevents. insured from 
doing all substantial and material acts necessary to prosecution of his business, or 
makes it common prudence not to do such acts. Missouri State Life Ins. Co. v. 
Johnson. (Ark.) 

524—Loss of leg near hip “by schoolboy, 17, held “total disability’ within accident policy. 
New York Life Ins. Co. v. Thompson. (Ga.) 

524--Term “disabled from performing work of any nature” in accident policy should not 
be construed strictly or literally. Under accident policy covering disability from _per- 
forming work of any nature, insured was entitled to insurance where disabled in 
material degree from carrying on his business of farming. National Life & Accident 
Ins. Co. v. Bradley. (Ky.) 

524—“Total disability’ within accident policies must be such as to prevent insured from 
doing all substantial acts required of him in his business. In determining disability 
under accident policy insuring mine operator as general manager, court need consider 
only whether by disabiltiy he was rendered unfit for duties as general manager. 
Columbia Casualty Co. v. McHargue. (Ky.) 

524—Injured person is “totally disabled” if unable to perform substantial and material 
parts of some gainful work or occupation with substantial continuity. In action to 
recover total disability benefits, instruction on what constitutes ‘“‘total disability” held 
not erroneous. Wilson v. Metropolitan Life Ins. Co. (Minn.) ae cies 

524—Disability from substantially performing duties of occupation, or illness which in 
exercise of common care and prudence requires insured to desist that cure may be 
effected, is ‘‘total disability.” Collis v. Massachusetts Bonding & Ins. Co. (N Ke 

524—Court’s definition of word “wholly” as used in life policy containing disability pro- 
om as equivalent to total disability held not erroneous. State Life Ins. Co. v. Wilson. 
(Tex 

§ 525. CONFINEMENT TO HOUSE OR BED OR U NDER CARE OF PHYSICIAN. 

525—That insured who was totally disabled under advice of physicians, took frequent short 
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automobile rides and train trip to seashore, followed by automobile trip, held not as 
matter of law to preclude recovery on accident policy awarding recovery only if ‘“‘neces- 
sarily confined within the house.’? Massachusetts Protective Ass’n of Worcester, Mass. 
v. Oden. (Ark.) .1313 
525—Under accident and health policy, conferring benefits for total disability from disease 
and requiring physician’s services, physician’s attendance held not essential to in- 
sured’s recovery. Accident policy provision conferring benefits for total disability from 
disease and requiring physician’s services held repugnant to provision withholding bene- 
fits unless insured was attended by physician; hence provision withholding benefits was 
unenforceable. Miller v. Mutual Ben. Health & Accident Ass’n. (Mo.) 
§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 
527—Provision in policy for indemnity for ‘permanent and total loss of a hand’’ must be 
construed with reference to usefulness, and, if use for all practical purposes is de- 
stroyed, insurer is liable. Citizens’ Mut. Life Ass’n v. Kennedy. (Tex.) .1343 
527—To defeat recovery under policy insuring physician and surgeon against loss of use 
of arm, remaining use of arm must relate to occupation covered by policy. Beck v. 
Zurich General Accident & Liability Ins. Co., Limited, of Zurich, Switzerland. (U. S.).1304 
§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 
530—Accident policy held to cover result of accident only so long as external evidence of 
injury existed. Accident policy covering injuries only so long as external evidence 
thereof existed held not invalid as opposed to public policy. Cole v. Orleans Industrial 
Life, Health & Accident Ins. Co. (La.) 436 
530—Under health and accident policy contemplating increased benefits if policy continued 
in force, assured held entitled to benefits; benefits not resting on specific dates of 
payment of premiums. Cochran v. National Casualty Co. (Mich.) 852 
530—Beneficiary of accident policy, limiting: liability for insured’s death from sunstroke to 
“principal sum originally named herein,” held not entitled to accumulative indorsements 
and payments for subsequent policy years. Harris v. Maryland Casualty Co. (U.S.)..1311 
§ 531%. 
531%4—Clause in accident policy, reducing indemnity where insured failed to disclose fact 
of other insurance, held not invalid as against public policy. Where insured under 
accident policy failed to disclose existence of another accident policy, executor of in- 


sured held entitled to — only pro rata death benefits. Massachusetts tea & 
Ins. Co. v. Santee. (U. S.) .... 1078 


XIV. Notice and Proof of Loss. 
§ 535. NECESSITY OF NOTICE. 


535—Insured was required in good faith to eildtendialie comply with provisions of liability 
policy requiring him to immediately notify insurer of damage action brought against 
him, to promptly forward to insurer process served upon him, to aid in effecting settle- 
ment, and securing evidence. Glade v. General Mut. Ins. Ass’n of Des Moines. (Ia.)..1348 

535—Automobile liability insurer could not, under facts, escape liability on grounds of lack 
of summons in injured person’s proceeding to establish claims against insured’s estate. 
Exo v. Detroit Automobile Inter-Insurance Exchange. (Mich.) 203 

535—Immediate receipt of insurer of proof of insured’s disability following at least three 
consecutive months of total disability referred to in policy held condition precedent to 
company’s liability under permanent disability clauses of policy. monnees v. New York 
Life Ins. Co. CN. YO ere 

§ 536. NECESSITY OF STATEMENT OR PROOF OF ‘LOSS. 

5 Provision in fire policy requiring written proof of Joss is binding unless waived by 
officer or agent with power to bind insurer. American Ins. Co. v. Porter. (Ala.) 

536—Under life policy providing that first monthly disability payment should be due on 
receipt of due proof of disability, no disability benefits accrued until giving of due 
proof. Statute prohibiting contractual changes in statutory periods of limitation has no 
application to provision of life policy fixing conditions precedent to liability for pay- 
ment of disability benefits and for return of premiums. Life insurer’s gratuitous allow- 
ance of disability benefits for eleven months prior to receipt of due proof, imposed no 
liability to allow disability benefits from time of existence of disability contrary to 
terms of policy making due proof condition precedent to accrual of such benefits. 
Mutual Life Ins. Co. of New York v. Hebron. (Miss,) 1217 

§ 538. PERSONS TO WHOM NOTICE OR PROOF MAY BE GIVEN OR MADE. 

538—Proof of loss filed in office of local agents of insurer. with clerk who delivered it to 
manager. was sufficient notice to insurer located in France. Union Fire Ins. Co. of 
Paris. France v. Ryals. (Ala.) eis titer cies : ..1045 

§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. 

539(1)—-Insured’s furnishing proof of loss 64 days after automobile accident was within 
reasonable time. Western Automobile Casualty Co. v. Lee. (Ky.) ee 1121 

539(1)--Provision in liability policy that “prompt” notice of action should be given insurer 
was reasonable and contemplated advice within reasonable time; “prompt” meaning im- 
mediate, instantly. Gerber v. Fletcher. (Pa.) ; 

539(1)—60-day period for furnishing proofs of loss under fire policies held not to commence 
until after fire had sufficiently abated to allow full inspection of property. Niagara Fire 
Ins. Co. of New York, N. Y. v. Raleigh Hardware Co., Inc. (U. S.) 1035 

(3). “Immediate” notice. 

§39(3)—Injured insured’s two days delay in notifying automobile liability insurer’s agent 

of accident, in which two others were also injured, was not unreasonable, and hence 
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did not bar recovery on policy requiring “immediate notice.”” American Casualty Co. 
v. Purcella et al. (Md. 

539(3)—Permanent disability clauses of policy held to require insured to furnish company 
immediate proof of such disability following at least three consecutive months of total 
disability referred to in policy and due proof that insured is then so permanently dis- 
abled. Delay in giving notice of total disability until about six months after disability 
ceased held not “immediate” notice required by permanent disability clauses. Kasarsky 
v. New York Life Ins, Co. (N. Y.) 

539(3)—Word “immediate” in automobile liability policy, requiring immediate written 
notice of loss or accident, means within reasonable time. Jackson, to Use of Davis, v. 
American Automobile Ins. Co. iG Pa.) 


1 
539(3)—Requirement that notice of injury to insured under life policy be given immediately 


means within reasonable time, in view of beneficiary’s ae and surrounding cir- 
cumstances. Jensma v. Benefit Ass’n of Ry. Employees. (U. 
(5). Effect of failure or delay. 
539(5)—Failure to make proof of loss within 60 days under automobile policy not provid- 
ing for forfeiture therefor held no defense, where ~— was furnished within reason- 
able time. Western Automobile Casualty Co. v. Lee. (Ky.) 


135 


112 
539(5)—Failure to give automobile liability insurer all reasonable notice of accident ‘would 


release insurer. Exo v. Detroit Automobile Inter-Insurance Exchange. (Mich. j 

539(5)—Insurer under liability policy held not liable under policy where it was not notified 
of accident until seven months thereafter. Gerber v. Fletcher. (Pa.) . 

539(5)—Courts are reluctant to declare forfeiture of fire insurance policy solely ¢ on ground 
of failure to furnish formal proofs of loss. Chicago Fire & Marine Ins. Co. v. Herring. 
[eee .4. 

539(5)—Under West Virginia law, insured’s failure to timely file proofs of loss merely 
delays but does not bar action on fire policy. Niagara Fire Ins. Co. of New York, 
N. Y. v. Raleigh Hardware Co., Inc. (U. S.) 

(6). Excuses for failure or delay. 

539(6)—Notice of insured’s death could be given within reasonable time after discovering 
insurance certificate. Missouri State Life Ins. Co. v. Barron et al. (Ark.) 

539(6)—That insured’s delay in filing claims for total disability until after disability ceased 
was due to ignorance of his rights under policy could not avail insured. Kasarsky v. 
New York Life Ins. Co. (N. Y.) .... 

539(6)—Failure of insured’s broker to notify insurer that insured motorist had injured 
third person did not excuse insured, since broker was insured’s agent. Gerber v. 
Fletcher. (Pa.) 

§ 540. SUFFICIENCY OF NOTICE. 

540—Provisions of liability policy as to kind of notice to be given of accident governs 
irrespective of rental agreement between insured and person renting car. Oral notice 
of accident in accordance with requirement of liability — was sufficient. Royal 
Indemnity Co. v. Watson. (U. Sha cee - 

§ 543. PROOFS OF DEATH OR INJURY TO INSU RED. 

543—Admission of death certificate as proof of cause of death of assured held prejudicial 
error; statements in certificate being hearsay. Anderson v. National Acc. Soc. of New 
York. (N. Y.) y 

543—Unexplained admissions against interest contained in proof of death filed with insurer 
held a on plaintiff suing on policy. De Marco v. John Hancock Mut. Life Ins. 
Co, CY.) ores 

se 

547%—Insured held not required to hold goods indefinitely after fire waiting for insurer to 
check them. Under fire policy giving insurer right to inspect remains of property as 
often as reasonably necessary, it must demand and make inspection with reasonable 
promptness. Isaac et al. v. Donegal & Conoy Mut. Fire Ins. Co. (Pa.) 


§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 

549—Refusal to permit autopsy will not invalidate policy unless insurer makes demand within 
reasonable time after death. Trueblood v. Maryland Assur. Co. of Baltimore et al. 
(Cal.) 

549—Beneficiary’s re efusal to permit autopsy after insured’s burial = ‘not to work for- 
feiture of accident policy. Harris v. Maryland Casualty Co. (U. 


§ 550. EFFECT OF STATEMENTS AND PROOFS IN snainae. i 

550—Proofs of death by beneficiary according to terms of policy are prima facie evidence 
of facts therein stated as against beneficiary, and, where not rebutted, are conclusive. 
Metropolitan Life Ins. Co. v. James. (Ala.) 

550—Court could not assume without evidence that robbery insurer set up reserve and 
released it in reliance upon admission in proof of loss so as to estop insured from 
contradicting admission. Statements in proof of loss are not conclusive against insured, 
unless insurer, relying thereon, acted to own disadvantage. A. W. Sewell Co. v. Com: 
mercial Casualty Ins. Co. (Utah.) 

§ 552. MISSTATEMENTS OR OMISSIONS. 

552—Mere innocent mistake in stating items destroyed by fire, or exaggerated estimate i” 
value, is insufficient to vitiate fire policy. New York Fire Underwriters’ Ins. 
Mullins et al. (Ky.) 

552—Proofs of loss, indicating insured’s poor health when health policy was delivered and 
contraction of sickness within specified time, held subject to explanation. Ligrow v. 
Abraham Lincoln Life Ins. Co. (Mich.) 


203 


612 


149 
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§ 553. FRAUD OR FALSE SWEARING. 
(1). In general. 

553(1)—To forfeit fire policy, false swearing and fraud must be willful and intended to 
injure insurer or relate to some matter material to its liability. Where insured know- 
ingly and willfully makes false statement regarding material facts concerning value of 
property insured or damage thereto, intention to deceive insurer is implied. Singleton 
v. Hartford Fire Ins. Co. (Cal.) 

553(1)—Insured’s sworn statements in proof of loss or accompanying affidavit, to. vitiate 

fire policy, must be intentionally false and disclose purpose fraudulently to overvalue or 
include items not existing. New York Fire Underwriters’ Ins. Co. v. Mullins et al. 
(Ky.) 

553(1)—To defeat recovery on fire policy, false claims of loss must be made willfully with 
fraudulent intent. Williams et al. v. Southern Mut. Ins. Co. of Lancaster County. 


(Pa.) 1064 
554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
555. ——- IN GENERAL, 
55—Where insurer waived proof of loss sixty days before suit was filed, that insurer had 
no opportunity to consider properly proof of loss which insured mailed held no defense. 
Jenness v. Fidelity Union Fire Ins. Co. (La.) ... 580 
555—Requirement under automobile policy that insured give notice of suit may be waived 
by insurer’s authorized agent. As respects waiver of notice of suit injured person 
entitled to indemnity under automobile policy held to have such beneficial interest as 
entitles him to comply with conditions of policy performable by insured. Injured person 
entitled to indemnity under automobile policy held to have such beneficial interest that 
waiver to injured party, of conditions of policy, was equivalent to waiver to insured. 
Hartford Accident & Indemnity Co. v. Randall et al. (Ohio) 
§ 556. —— POWERS OF OFFICERS OR AGENTS. 
(1). In general. 
556(1)—Fire insurance agent authorized only to solicit and take application for insurance, 
receive premiums, and deliver policies, has no authority to waive failure to file proof 
of loss required by policy. Fire insurance agent authorized to solicit applications for 
insurance and to countersign and issue policies must be considered general agent as 
respects power to waive proof of loss. Where fire policy was not valid until counter- 
signed by agent, he was general agent with power to waive written notice of loss. 
American Ins. Co. v. Porter. (Ala.) 
(2). Powers of adjusters. 
556(2)—General authority of agent to settle and pay losses under automobile policy in- 
cludes authority to waive conditions imposed on insured. Hartford Accident & Indemnity 
Co. v. Randall et al. (Ohio) 4 m8 
§ 558. —— IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—-Where insurer’s local agent and adjuster received and acted on oral notice of 
loss, and local agent, in adjuster’s presence, told insured agent would attend to insur- 
ance, there was waiver of provisions requiring immediate notice in writing and sworn 
statement of proof of loss. Western Automobile Casualty Co. v. Lee. (Ky.) 
558(1)—Generally, formal proofs of loss may be waived by insurer lulling insured into 
fi that they will not be required. Chicago Fire & Marine Ins. Co. v. Herring. 
(Tex.) 
2 Statements and acts of officers and agents. 
558(2)—Representations to assured by assurer’s agent, that he would obtain necessary doc- 
tor’s certificates as he had done under previous claim on health and accident policy, 
estopped assurer. Cochran v. National Casualty Co. (Mich.) aha eae anaes 
558(2)—Life insurance agent’s statement, contrary to policy, that insurer was liable from 
inception of disability and that insured would not lose anything because she had failed 
to make due proof sooner, held mere expressions of opinion without effect upon policy. 
Mutual Life Ins. Co. of New York v. Hebron. (Miss.) 
(4). Failure to furnish blanks. 
558(4)—Insurer failing to furnish beneficiary blank for making proof of loss, when re- 
quested by beneficiary, waived requirement for filing proof of loss upon insurer’s 
blanks. Life Ins. Co. of Virginia v. Brooks. (Ga.) so 
558(4)—Insurer’s refusal to furnish forms for proof of loss held waiver of such proof. 
Insured’s mailing proof of loss on form he procured held not waiver of insurer’s fail- 
ure to furnish forms when demanded. Jenness v. Fidelity Union Fire Ins. Co. (La.) 586 
(6). Recognition of liability. 
558(6)—Insurer’s demand after notice of fire loss that insured submit to appraisal amount 
of loss by = held waiver of proof of loss. Reliance Ins. Co. of ranean v. Nichols 
et al. (Tex. date 
§ 559. — DENIAT, OF LIABILITY. 
(1). Insurance of property. 
559(1)—Insurer’s unqualified refusal to pay after informal notice held er yof further 
— of fire and proof of loss. i 
(N 
559(1)—Statement by agent of insurer under automobile liability policy, to ‘injured person, 
that insurer would not defend action against insured, held to create estoppel against 
insurer to assert noncompliance with conditions of policy, where injured party was 
prejudiced thereby. Hartford Accident & Indemnity Co. v. Randall et al. (Ohio) 919 
559(1)—Insurer denying all liability on fire policy could not complain because of insured’s 
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failure to furnish proof of loss. Firemen’s Fund Ins. Co. v. Farrington et al. (Tex.)..1074 
(2). Life and accident insurance, 
559(2)—Insurer, refusing to pay solely on another ground, waived failure to furnish proof 
Ot disability. Byrd.v... Ana Bite Una. oe. CAI oie oa coat webGe a bs teased 65 ib eas 1175 
559(2)—Insurer’s unqualified denial of lability within period for making formal proof of 
insured’s death waived formal proof, notwithstanding letter denying liability reserved 
right to make any defenses insurer had or might thereafter ascertain. Missouri State 
Tasevans: Ca. es, eee OE OE. GS 5 ke bs iv Punea fess cicav abe sreeae weno nas caus 149 
559(2)—Insurer’s specific denial of liability under accident policy because of exclusionary 
clause held waiver of insured’s failure, it any, to timely proof of loss. Loyal Pro- 
Cetin’ IN8. 426, 07 MOD inci oo co. 5 5 tae a alere aSGS SAE RIE Deedee 1095 
559(2)—Necessity of filing proof of loss held waived by insurer’s denying ‘liability for 
insured’s accidental death. American Ljiabiliy “o, v. Goddard. (Ind.) ........... 
559(2)—-Where petition alleged insured made deman? upon insurer, but iis denied lia- 
bility and insurer made no motion to require more specific allegation and made no 
issue on question of proof of disability, it would be treated as waived. Equitable Life 
Assur. Soe. Of Wuitet entes Ve MONO, CRG) a insc i's nin ing creek ores tients Spek: 507 
559(2)—Insured informed by insurer that it would be useless to file further weekly claim 
certificates held not precluded from recovering for injuries because such certificates 
were not filed. Smith-Canclar v. Unity Industrial Life Ins. & Sick Ben. Ass’n. of 
Sa SAUNT TRON 8 Oe hs ie ges eV A eos She OTIS aA a Od Ecce Dare ieee a Une ine tema ae 419 
559(2)—Insurer’s denial of liability held waiver of proof otherwise required. Clegg v. 
CANA, ; RENIN Dd ica! dats nus basal esti a a WOR ee PSE OOS kw STR cor oaks FOES SS ales DN tetas 
559(2)—If insurer bases refusal to pay upon distinct ground without reference to want of 
preliminary proof of death, proof is waived. Ciccone v. Colonial Life Ins. Co. of 
PETIOR  OCIN GS, BOR. czas. inne vines. Sues Saale al Gal esac Aah APIS RA ET whee STE ete aN ake ace ee here ae 1232 
559(2)—Disclaimer by authorized agent of liability under automobile policy and declaration 
of intention not to defend suit held waiver of notice of suit. Hartford Accident & 
Indemnity Co. v. Randall et al. (Ohio) 919 
559(2)—Positive disclaimer of liability on part of counsel for liability insurer could not be 
construed as waiver of condition requiring prompt notice of suit. Royal Indemnity Co. 
WM NI ARP. os. etie a one bana ae 
559(2)—Insurer demanding autopsy and denying liability because of beneficiary’s. refusal to 
permit it waived requirement of affirmative proof of insured’s accidental death. Harris 
U.N SORRENTO ey 0 wc ia cine eh aii ea ace rae gals Ora nae eras 3il 
§$ 560. ——- FAILURE TO OBJECT ‘OR TO STATE GROUND OF OBJECTION. 
(1). In general. 
560(1)—Failure of automobile liability insurer’s agent to request or demand more informa- 
tion when insured personally advised him of accident two days afterwards waived any 
omitted information then obtainable. American Casualty Co. v. Purcella et al. (Md.) .. 891 
560(1)—Assurer failing when claim was made to deny liability because assured. neglected 
to furnish doctor’s reports held estopped subsequently to rely on such neglect. Cochran 
vy. ‘Mational ‘Casuilte-oe, TORRY soso os pk ese ers acai oy ers bate ai eine alas 852 
§ 561. —— ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 
561—Insurer’s acceptance of statement of articles damaged and subsequent negotiations for 
settlement held waiver of fire policy requirements as to proof of loss. Royal Ins. Co. v. 
IN RUNGE goss 5 Fd ace are- a sab ea he a EOS ECL CTR ea olan ae mnie cas 1271 
561—Under West Virginia law, insurers under fire policies, having investigated fire and 
entered into negotiations looking to adjustment of loss, waived insured’s failure, if 
any, to timely furnish proofs of loss. Niagara Fire Ins. Co. of New York, N. Y. v. 
Raleigh Hardware Co., Inc. (U. S.) ..........5-- Bohs fe staan sera , 1035 


XV. Adjustment of Loss. 


§ 568. DEMAND OF APPRAISAL OR ARBITRATION. 

568—Insured cannot be deprived of right to treat claim as liquidated demand for full 
amount of policy by insurer’s wrongful demand that insured submit to Toe to 
extent of loss. Reliance Ins. Co. of Philadelphia v. Nichols et al. (Tex.) ...... . 1289 

§ 570. APPOINTMENT OF APPRAISERS OR ARBITRATORS. 

570—Provision in automobile policy for arbitration of amount of damages did not require 
that arbitrators should be automobile mechanics. Maryland Casualty Co. v. ener 


(Ala.) 

S 572. PROCEEDINGS ON ‘APPRAISAL OR ARBITRATION. 

§72—That property included in arbitration agreement under fire policy no longer existed 
will not relieve arbitrators of duty of determining loss. Isaac et al. v. Donegal 
Convoy: Whack, Bite: Wares, OG eo gies on cna Scie eyes oh wn Se Se Sew eietads tee erases 134 

§ 574. VALADITY AND EFFECT OF APPRAISAL, OR AWARD. 

(1). Form, requisites, and validity of award in general. 

574(1)—Where appraisers were appointed under automobile theft policy to determine 
“amount of loss or damage,” award omitting loss caused by depreciation held not 
responsive to issue, and therefore properly set aside. Ciresi v. Globe & Rutgers Fire 
Ins. Co. (Minn.) kg) SALGOTE A ARIE REE ARIES Ee eC eS Ee Cn ieee 466 

574(1)—Award not following arbitration agreement held not * conclusive. Isaac et al. v. 
Donegal & Conoy Mist. Wise: Tas, “a, CPR vaca s ccinwacce Lh eead cdc oae ck 134 

574(1)—Appraisers’ award, which failed to state sound value of property in accordance 
with fire policy which required finding of both sound value and damages, held not 
binding. Reliance Ins. Co. v. Bowen. MOIR e co a tiecis Sacd/oie sia hcy tena hala ame a ieicleneien' 832 

574(1)—Where, pursuant to insured’s instruction, appraiser named by insured held out for 
minimum sum for trucks destroyed by fire, insured cannot complain. that appraisal was 
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not made as provided by policy and submission. To set aside appraisal of insured 
trucks destroyed by fire, insured must show that appraisal was improperly 
conducted or that award was result of fraud or of gross error amounting to fraud. 
Mere inadequacy of award made by appraisers of insured trucks destroyed by fire, 
or mistake, will not authorize interference of equity. Dawes v. Continental Ins. Co. 
OE ae ae Fee. re CR ee. on ae ho oie ett ie wdacesacteec nee aeke wweureuees 654 
(3). Partiality or other misconduct of arbitrators or appraisers. 

574(3)—Where appraisers determined sound cash value of insured secondhand trucks im- 

mediately before destruction by fire, reception by appraisers of opinion evidence as to 


value of secondhand trucks in another city held immaterial. Dawes v. Continental Ins. 
Co. of City of New York. (U. S.) 


PY OEE oa Sci dcnd ean a Ca eee een oa Sa eee eae eee 654 
(5). Effect of award in general, 
574(5)—Mortgagee of automobile covered by fire policy containing clause making proceeds 
payable to mortgagee, as his interest might appear, held bound by award of appraisers 
appointed by insurer and insured, notwithstanding mortgagee was not party to appraise- 
ment. Officer v. Ameowan Taste Pie Tee. Oe. CE 2s. iss ccc c ec cctcunncasecnses 194 
(7). Actions to set aside award. 
574(7)—In action on fire policy court properly excluded evidence to show why arbtration 
was not made in accordance with appraisal agreement. Isaac et al. v. Donegal & Conoy 
Mut. Fire Ins. Co. (Pa.) Ria ht area ite 134 
574(7)—Evidence held to show disagreement of appraisers appointed to fix value of 
insured trucks destroyed by fire, so as to warrant umpire’s decision. Evidence held 
insufficient to show that award made for insured secondhand trucks destroyed by fire 
was grossly inadequate. Complainant has burden sustaining allegations of bill to set 
aside award made by appraisers for destruction by fire of insured trucks. Dawes v. 
Continental Ins. Co. of City of New York. (U. S.) i ea% 


§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
(2). By denial of liability. 
576(2)—Insurer’s unqualified refusal to pay constituted waiver of covenant to arbitrate, 


where amount of loss was undisputed. Evans v. Farmers’ Reliance Ins. Co. of New 
OTOOG ST Ye igs ais cess s, vag Nc Uo le 0 et a I ee ee aes Craik coerce ee 1061 





577. UNAUTHORIZED AND WRONGFUL ACTS OF ADJUSTERS. 
7—Evidence warranted jury’s finding that automobile collision insurer, after repairing 
automobile, wrongfully withheld use and _ possession thereof from insured, thereby 
converting it. That insured presented another proof of loss to insurer in attempt to 
obtain possession of automobile which insurer had agreed to repair held not waiver of 
insured’s cause of action for conversion. Breuer v. Continental Ins. Co. (Minn.) ...1355 
§ 579. SETTLEMENT BETWEEN PARTIES. 
579—Beneficiary’s acceptance of less than amount of policy in reliance on insurer’s repre- 
sentations, without understanding her rights, is without consideration. Settlement for 
less than amount of insurance policy with beneficiary taken by surprise and required 
to act immediately without opportunity to ascertain facts or secure legal advice is in- 
valid. Inter-Southern Life Ins. Co. v. Stephenson. (Ky.) . hon Rien aloha nie as ne 
—Compromise and settlement of claims asserted by plaintiff for amount received, accepted, 
and retained by him barred action on accident policy. Beck v. Continental Casualty 


PT OE LT TE eR CE TE ee ee ne 1103 


§ 
57 





1200 
579- 


DL Deh dace. d cae eeu aae reed 477 


balance under ad without offering to return such payment. Cook v. Hartford Fire 
GC a irc sdk oS di Si Sie wan aa 6 MRS SEEK ORES OES Cee REN SEER de oabie Coe ae uae 829 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(1). In general. 

580(1)—Policy of fire insurance is personal contract between insurer and insured, and 
where different persons have different interests in property, insurance by one in his 
own right does not, in absence of contract inure to benefit of another. Montgomery, 
Superintendent of Banks v. Hart. (Ala.) Ba: ha ak Bunk G eae 
(2). Property subject to mortgage or other lien. 
580(2)—Mortgagor and mortgagee each has insurable interest in mortgaged premises and 
insurance taken by one of his own interest and in his own favor does not inure to 
other’s benefit. Where mortgagor insured his interest in his own favor, and mortgage 
contains no covenant requiring him to insure for mortgagee’s benefit, mortgagor is 
entitled to full amount of loss. That mortgagor and subsequent grantee which pur- 
chased subject to mortgage were insolvent held not to entitle mortgagee to proceeds of 
policy held by grantee on its interest in its own favor. Farmers’ & Laborers’ Co-Op. 
Ins. Ass’n. of Audrain County v. Bank of Centralia et al. (Mo.) re re 

§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 

ERTY INSURED. 

581—Fire policy payable to mortgagee “‘as interest may appear under present or any future 
mortgage” held not to include mortgage interest acquired after foreclosing original 
mortgage and entering new insurance contract. Trustees of Thayer Academy v. Cor- 
poration of the Royal Exchange Assur. of London, England. (Mass.) ‘ 
581—In action on mortgage clause of fire policy, instruction that plaintiffs could not recover 
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if deed of trust was executed to prevent insured’s creditors taking under execution 
held properly refused. That deed of trust was without consideration and given to pre- 
vent insurer's creditors trom procuring execution would constitute no defense to in- 
surer sued on mortgage clause of fire policy. Grantee under trust deed suing on mort- 
gage clause of fire policy held not required to prove consideration. Rowland et al. v. 
Boston Ins. Co. (Mo.) rise Sey ect kOe ark lea 1a eas rN Sh ae UG Ss Oe 
581-—Standard mortgagee clause in fire policy is independent contract for mortgagee’s separ- 





ate benefit. Employers’ Fire Ins. Co. v. Ritter et al. (N. J.) .........-0seeeeeees 1287 


581-—Insurer’s liability to mortgagee under mortgage clause, constituting separate contract 
between insurer and mortgagee, was not dependent upon insurer’s liability to insured. 
Atlantic Joint Stock Land Bank of Raleigh v. Farmers’ Mut. Fire Ins. Ass’n of North 
SOR ARE OR UL, EEE facia ocean em ei OER eee CIA ee ies I eee Ee Rene eeG steed 
581—Under standard mortgagee clause, fire policy issued mortgagee’s interest to same 
extent as if they had taken out policy directly. Savarese et al. v. Ohio Farmers’ Ins, 
NG MMI Ds ase crete acne pda aie ipratGr elephant im spb aie ies Meant me Rm tated aceee ales Sanaa WL ESE SSN SRNR Aa 
581—Purchaser who made initial and three subsequent payments under executory contract 
requirizg payments regardless of damage to property, but was in default when fire 
destroyed property, held not entitled to proceeds of policy covering interests of mort- 
gagee, purchaser, and vendor not in default. Grays Harbor Nat. Bank of Aberdeen v. 
FRCRUN § CC RL: RO oe aia iss aiptewra vo siete 4 888 Rau a Om ee La AS Ube CIR SIRE SwRI A Ce 9 
581—Mortgagee’s right to proceeds of fire insurance policy cannot be compromised or bar- 
gained away by mortgagor without mortgagee’s consent, Rights of second mortgagee, to 
whom fire insurance policy was made payable ‘as his interest might appear,’ held not 
subject to first mortgage, where loan secured by second mortgage exceeded amount of 
policy. Fireman’s Fund Ins. Co. v. Smith et al. (Wash.) ............ 
581—In absence of estoppel or fraud, insurer’s obligation to mortgagee under standard 
mortgage clause attached to fire policy is prospective. Where mortgage clause attached to 
fire policy held invalid. Imperial Building & Loan Ass’n v. A®tna Ins. Co. (W. Va.) 
§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY IN- 
SURED. 
582—Purchasers and their vendor rather than vendor’s husband held entitled to proceeds 
of fire policy covering house erected by vendor on lot purchased by her from trustee to 
whom husband had allegedly mistakenly conveyed land. Seitz v. Bolles. (Mich.) ‘ 
§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRE- 
SENTATIVES, OR ESTATE. 
(2). Policy payable to relative or person equitably entitled. 
583(2)—Under “‘facility of payment clause,’’ insurer could pay insurance to any one appear- 
ing entitled thereto. Insured’s remote cousin who had paid premiums and part of in- 
sured’s burial expenses had no right to proceeds of industrial policy, naming no bene- 
ficiary, but containing “‘facility of payment clause.’”’ Where industrial policy named no 
beneficiary, but contained “facility of payment clause,” distribution order’ giving in- 
sured’s remote cousin amount advanced by him for premiums and for insured’s burial 
expenses held not inequitable nor erroneous. Bojczuk et al. v. Skradski et al. (Kans.) 
583(2)—-Payment of insurance under facility of payment clause does not affect beneficial 
interest in fund, but payee holds fund for benefit of beneficiaries. Crocker v. Crocker 
RN SER 555 oie x rosie Os Wipers eked ava eaten a teeta aero toes igre ios Ca 
583(2)—Facility of payment ‘clause should not be construed to deprive beneficiary, « or in- 
sured’s legal representatives if there be no named beneficiary, of right to enforce in- 
surer’s obligations not already discharged by good faith payment to another. Insurer’s 
obligation cannot fail for want of particular payee. It is complete defense for insurer 
to show good-faith payment to person named in facility of payment clause. If insured 
had not made payment to any person mentioned in facility of payment clause it cannot 
by exception of no right of action defeat claim of beneficiary or representative of 
insured. Tutrix of insured’s sole heir had right of action on life policy containing 
facility of payment clause, since she appeared as administratrix of insured’s estate 
though she did not so allege. Provision of facility of payment clause does not give 
arbitrary right to select person to whom payment should go, but insurer must make 
bona fide effort to carry out insured’s intent. Payment of insurance to insured’s brother 
discharged insurer’s liability as against claim of insured’s grandchild and sole heir. 
Dorsey. v. Metrandliten: Tite “ine. Co... CEG. co bogs oc vo Gace eck Gaines 6 ce teens 
§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 
585(1)—-Widow who was never named as beneficiary of husband’s life policy had no right to 
proceeds thereof. Grayson v. Life Ins. Co. of Virginia. (Ta.) . 
(2). Effect of clause making policy payable to relative or person equitz ably entitled. 
585(2)—Claim of beneficiary to proceeds of life policy held not affected by “facility of 
payment” clause, where insurer failed to exercise option under that clause. Metropolitan 
Life Ins. Co. v. Dunne et al. (U. S.) Packs ards 
(3). Policy payable to wife. 
585(3)—Burial policy under which insurer agreed to furnish insured’s wife certain sum 
provided for nayment to wife. Clegg v. Johnson. (Miss.) 
(6). Beneficiary paying premiums. 
585(6)—Plaintiff held not estopped to claim that insurer fraudulently induted her to pay 
premiums of policv on another’s life bv — ne to make plaintiff beneficiary. 
Crosby v. Metropolitan Life Ins. Co. (S. C.) ; 
586. ——- VESTED INTEREST OF BENEFICIARY. 
586—Where life policy made payable to insured’s executors contained facility of payment 
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clause authorizing insurer to pay proceeds to persons apparently entitled, insured’s 
mother, named beneficiary in applicati ion for such policy, acquired no vested interest 
enabling her heirs to claim proceeds, as ee insured’s a ane Ins. Co. of 
Le. .- Wen Me Mine” MONE, orev ince Puatehace:d duce cd ante tara kere ahd ace ieee ta cerete ore 
586—Generally, beneficiary has vested property right in ’ policy, which can only be divested 


by insured making change in beneficiary in manner provided by policy. Prudential Ins. 
Co, of America v. Swanson et al. (N. ; 


587. CHANGE OF BENEFICIARY. 

587—Where wife prevented, by refusal to surrender life policy, change of beneficiary, and 
insured executed instrument for purpose of changing beneficiary and delivered it to 
insurer, persons named therein as new beneficiaries were entitled to proceeds of policy. 

; Fisher et al. v. Fisher et al. (Mich.) 

587—Where it is impossible for insured to deliver policy to insurer for indorsement of 
change of beneficiary, but insured has substantially complied with other requirements, 
change will be effected without delivery of policy. Insured seeking to change bene- 
ficiary is not excused from strict compliance with policy requirements, except where 
he has made every reasonable effort to comply therewith, in which case substantial 
compliance is sufficient. Evidence held not to show that insured made every reasonable 
effort to obtain policy from beneficiary wife, from whom he had separated, and deliver 
it for insurer’s indorsement of change of beneficiary, hence notification of insurer and 


assignment of insured’s right " ineffectual as against wife. Prudential Ins. Co. of 
America v. Swanson et al. (N. ia 





587—Wife, if making husband aimee in life poliey wander agreement whereby husband 
took out policy naming wife as beneficiary, could not subsequently change beneficiary 
without husband’s consent. Zies v. New York Life Ins. Co. et al. (N. Y.) 

587—Written notice to insurer to change beneficiary, held effective, on filing thereof with 
policy at insurer’s home office, irrespective of policy endorsement. Marshall v. Metro- 
politan Life Ins. Co. et al. (N. Y ‘ 

587—Only positive unequivocal act of insured can divest him of title to life insurance 
policy. Delivery of life insurance policy to trustee in bankruptcy by bankrupt insured's 
lawyer, without insured’s and beneficiary’s consent or approval, did not divest insured 
of title thereto. Life insurance policy delivered to trustee in bankruptcy by bankrupt 
insured’s attorney, without insured’s and beneficiary’s consent or approval, never be- 
came part of bankrupt’s estate, and insurer had no right to pay surrender value to 
or, though insured did not claim one as exempt. Joseph v. New York Life Ins, 
Gy) CERO oie ale Ses BE SSR gehts Bor nla ee gee NT MEE OLS. eG aac Gh a ies ol eteanaren Sea aaa ere 

587—Insured_ could not ‘change beneficiary in life policies ‘payable to wife by ‘making will 
oe insurance to daughters and grandson. Wannamaker et al. v. Stroman et al. 

Be Ris cerns ace em Maa ees ese Keene we ake cee eure kaa ae 

587— Notwithstanding insured’s attempts to have beneficiary of life ‘policy changed ‘where 
such change had not been effected before insured’s death, original beneficiary was en- 
titled to proceeds. United Life & Accident Ins. Co. v. Reynolds et al. (U. S.) 

§ 590. RIGHTS OF CREDITORS. 

590—Premium payments made by claimants of proceeds of life policy which was payable 
to insured’s estate constituted debt against estate, and could not give such claimants 
right to policy proceeds. Life Ins. Co. of Virginia v. Webre et al. (La.) ..... 

590—Proceeds of life policy payable to named beneficiary held not subject to claim for 
funeral expenses, particularly where not provided for in policy. Grayson v. Life Ins. 
as OR RRS ~~ OR ee cee Wisc ec ron eek a t/a en Ue Cubana bie Bee Poa ne 

590—State statute whereby life insurance policy, when not pay: rable to insured, is exempt 
from creditors’ claims, covers also policy’s cash surrender value. State statute exempt- 
ing life insurance policies from creditors’ claims is not retroactive. In re Firestone. 
CO. SD - 

§ 591%. INDEMNITY INSURANCE. 

591%—Motor carrier’s liability policy containing statutory provisions and approved by com- 
mission held valid, binding injured party. Ellis v. Bruce et al. (Ia.) 

5911%4—Motorist’s widow held entitled to sue liability insurer of other ae: automobile 
directly without suing insured. Baden v. Globe Indemnity Co. (La.) ..........-...-- 

§91%4—Under statute, injured party held entitled directly to sue, and join in same action, 
automobile owner and liability insurer without alleging and proving insured’s insolvency. 
Rambin et ux. v. Southern Sales Co., Inc., et al. (La.) ...........ccceeeeeeeee 

59114—Only a policy used as proof of financial responsibility of the four classes mentioned 
in Financial Responsibility Act creates absolute liability of insured to injured third 
person. Ocean Accident & Guarantee Corporation, Ltd. v. Peerless Cleaning & Dyeing 
Works, Ine. (N. J.) : : . eee ae oe ae a ‘ sae 

5911%.—Where certificate insured furn'ture cleaner against direct loss uunder its guaranty 
respecting moth-proofing treatment, there was no privity between insured’s customer 
and insurer as to pe rmit customer’s recovery on certificate when treatment failed. 
Where furniture cleaner’s customer declared on certificate insuring customer directly 
against moth damage, certificate issued to cleaner held near admitted. Young v. 
Smith et al. (S. C.) ; 

5911%4—Liability policy held one cf indemalty. personal | to ‘facared, but one on which insured 
third party could maintain action. Bankruptcy and insolvency provision of liability 


policy held not exclusive of other remedies, which injured third many bad against 
wouter. Tieiens C6 Oh C. SOM, CUD a heii orice ce diniye ca weeeeseeswants tae ian 


591%4—Injured person having recovered judgment against insured could intervene in suit 
‘te insured against insurer. Universal Automobile Ins. Co. v. Culberson et al. (Tex.) 
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5911%4—Automobile liability policy held not to render insurer primarily liable to person in- 
jured by motorist in view of “‘no action clause”; hence action against motorist and 
insurer was subject to pleas in abatement for misjoinder of parties and causes of 
action. Ray et al. v. Moxon et al. (Tex.) , ’ : 

59114—Injured person’s cause of action against liability insurer did not accrue until execu- 
tion against insured was returned unsatisfied. Provision of policy giving injured person 
right to sue insurer, where judgment has been obtained against insured and_ execution 
returned unsatisfied, limits a - action maintained under terms of policy. Royal 
Indemnity Co. v. Watson. (U. 

5911%4—“No action clause” of motor pa liability bond held not conflicting with statute 
requiring bond, nor with rider attached to bond. Polzin et al. v. Wachtl et al. (Wis.) 

59114—Statute providing for direct liability of liability insurers to persons entitled to recover 
of assured creates no liability where none exists under terms of policy. Bernard v. 
Wisconsin Automobile Ins. Co., Limited Mutual. (Wis.) 

§ 593. ee OF POLICY BEFORE LOSS. 

(1). In general. 

593(1)—Assiznee of mortgage could not recover from insurer issuing policy to mortgagor 
with standard mortgage clause in favor of mortgagee attached, assignee not being in 
privity with insurer who did not know of assignment. Whitlock et al. v. American 
Cent. Ins. Co. of St. Louis. (Fla.) 


XVII. Payment or Discharge, Contribution, and Suiventtion. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 

595—As respects liability for partial loss, insurer held, as matter of law, not to have 
waived fire policy provisions giving it right to repair, where, before expiration of 
period within which insurer could exercise option to repair, insured commenced demoli- 
tion of building. Midwood Sanatorium v. Fireman’s Fund Ins. Co. of San Francisco 
et a. CNL %,) 

§ 597. TIME OF PAY MENT. 

597—-Accident insurer, contracting to make payments to trustee after beneficiary’s eighteenth 
birthday, cannot be compelled to make payments to his guardian sooner. pred” 
v. Equitable Life Assur. Soc. of the United States. (N. J.) 

§ 598. INTEREST ON AMOUNT OF LOSS. 

598—In action for insured’s accidental death, interest held payable at least from date of 
_ insurer’s denying liability. American Liability Co. v. Goddard. (Ind.) ees ’ 

598—Interest on verdict from time action was commenced held not erroneously allowed 
where insurer denied all liability for destroyed automobile. Svea Fire & Life Ins. 
Co. v. Walker. (Ky.) : .1352 

598—Interest held properly allowed from date of insured’s death where, though policy pro- 
vided that principal was payable upon receipt of proof of death, and no proof was filed, 
insurer denied that policy was in force at time of death. Ciccone v. Colonial Life 
Ins. Co. of America. (N. J.) .. 1232 

598—-Interest on judgment from September Ist held not excessive under fire policy pro- 
viding for payment 60 days after notice of loss, where notice was given within 10 days 
after fire on June 18th. Fire Ass’n of Philadelphia v. Crawford. (Tex.) ... . 611 

598—Insured, on recovering for total loss under fire policy, should be allowed interest. only 
from 60 days after waiver of proof of loss. Reliance Ins. Co. of ee Vv. 
Nichols et al. (Tex.) ‘ Yeates 

§ 601. RECOVERY OF PAYMENT. 

601—Insurer paying insurance money, without knowledge of warranty that: insured building 
was on ground owned by insured, in reliance on sworn proof of loss affirming such 
fact, could recover back amount paid. Roney et al. v. Commercial Union Fire Ins. Co. 
Ala.) 

601—Where company respons sible for fire breached ‘agreement to replace burned ’ building, 
fire insurer could not recover money paid insured, unless total amount insured actually 
received from insurer and company exceeded value of property destroyed. Union Ins. 
Soc. of Canton, Limited v. Consolidated Ice Co., Limited et al. (Mich.) 

601—At common law, insurer who paid claimant notwithstanding assured’s failure to give 
prompt notice of accident could not maintain action against assured. Insurer can re- 
cover from assured amount paid injured third person notwithstanding assured’s failure 
to give prompt notice of accident, only if assured used policy as proof of financial re- 
sponsibility as required by statute, so that insurer was absolutely liable to injured per- 
son. Ocean Accident & Guarantee Corporation, Ltd. v. Peerless Cleaning & Dyeing 
Works, Inc. (N. J.) i 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—Five hundred dollars attorney’s fees for recovering $2,000 on accident policy held not 
excessive. Missouri State Life Ins. Co. v. Barron et al. (Ark.) 

602—Allowance of $100 fee for attorney for beneficiary who recovered $375, face value of 
policy, held not excessive. National Life & Accident Ins. Co. v. Brim. (Ark.) 

602—As respects penalty and attorney’s fees under group disability policy providing insurer 
will pay benefits on its approval of insured’s proof of disability, insurer held not re- 
quired to pay benefits on proof of disability, without right to make additional investiga- 
tion. As respects penalty and attorney's fees, insurer’s investigation of insured’s dis- 
ability and loss should be made expeditiously and in good faith. Insurer’s denial of 
temporary disability under one policy held not denial of insured’s permanent disability 
under another policy, so as to authorize insured’s recovery of statutory penalty and 
attorney's fees. Language of statute imposing penalty and attorney’s fees applies only 
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when payment under policy is refused at time specified in policy therefor. As respects 
penalty and attorney’s fees, under disability policy providing insurer would pay bene- 
fits on its approval of proof of disability, approval was due when insurer, acting’ ex- 
peditiously, was afforded reasonable opportunity to investigate proofs. Insured, sub- 
mitting to examination by insurer’s physician and on same day bringing suit under 
amended complaint for policy benefits, could not recover statutory penalty and attor- 
ney’s fees. Missouri State Life Ins. Co. v. King. (Ark.) "y Soke se 

—Where insured suing on disability clause of life policy recovered less than he sued 


for, insured held not entitled to allowance of attorney’s fee. Mutual Life Ins. Co. of 
New York v. Marsh. (Ark.) 


602—Statutory penalties imposed on insurer on failure to pay loss ‘within 60 days held not 


602—Liability assumed and paid by insured a 


602- 


602—Statute entitling insured to penalties and attorney’s 


enforceable in absence of demand by insured meeting statutory requirements. National 
Casualty Co. v. Borochoff. (Ga.) 


vision authorizing insured to provide person “imperative medical relief’ held “loss” 
within statute authorizing penalty for insurer’s refusal to pay “loss.” That insured, 
when demanding expenses incurred in furnishing medical relief to injured person who 
died, under liability policy provision authorizing insured to furnish imperative medical 
relief at insured’s expense, included burial expenses, held not to bar recovery of 
penalty, where insurer’s refusal to pay was obviously not based upon such fact. Em- 
ployer’s Liability Assur. Corporation v. Manget Bros. Co. (Ga.) cans 

—In suit on accident policy, verdict for 25 per cent. damages and attorney’s fees for 


bad faith refusal to pay loss held authorized. Southern Surety Co. of New York v. 
Fortson. (Ga.) 


fees held mandatory in every case 
where insurer resists payment of whole or any part of loss, provided insured judicially 
recovers more than insurer admits to be due and timely tenders or pays to him. $150 
allowance to insured for attorney’s fees, in recovering $1,000 on fire policy held rea- 
sonable. Isaac Bell, Inc. v. Security Ins. Co. of New Haven, Conn. (La.) 


602—Allowance for attorney’s fee should be reduced from $150. to $100., where ‘recovery 


on fire policy was reduced from $450. to $320. Alexander v. Home Ins. Co. of New 
York. (La.) 


602—Fire insurer failing without justification, to pay loss within sixty days from date of 


waiver of proof of loss, held liable for 12 per cent. statutory damages. Attorney’s fee 
of 20 per cent. of $2,000 loss covered by fire policy for insurer’s failure to pay 
promptly held properly allowed. Jenness v. Fidelity Union Fire Ins, Co. (La.) 


602—Statute requiring insurer to pay penalties and reasonable attorney’s fees where pay- 


ment is delayed or refused held mandatory. Court, in action on policies, should on its 
own responsibility tax against insured reasonable attorney’s fees, and testimony to 
prove amount thereof was unnecessary. Brooks v. Liverpool & London & Globe Ins. Co. 


(La.) 


602—Insurer refu 


liable for double indemnity and attorney’s fees. Riley v. Life & Casualty Ins. Co. of 
Tenn. (La.) 


602—Amount of fire loss or insurance recovered is not sole criterion in determining amount 


of attorney’s fee allowable under statute. Where insured recovered full amount of 
$2,000 fire policy, plus statutory 12 per cent. penalty, $300 attorney’s fee held not 
unreasonable. Roach v. Harmonia Fire Ins. Co. (La.) 


602—Insured held entitled to damages for automobile liability insurer’s willful neglect to 


602—Charge that actual damages suffered by plaintiff, fraudulently induced to pay 


602—Casualty insurer doing business under charter involving payment 


pay judgment against insured until after insured had been imprisoned under body 
execution. Miholevich v. Mid-West Mut. Auto. Ins. Co. (Mich.) 

pre- 
miums of policy on another’s life in consideration of heing made beneficiary, were face 
of policy, held erroneous. Crosby v. Metropolitan Life Ins. Co. (S. C.) ; 
of money con- 
ditioned on injury resulting from accident held ‘accident insurance company” within 
statute imposing liability for penalty and attorney’s fees for refusal to make timely 
payment. Dorsey v. Fidelity Union Casualty Co. (Tex.) 


Mutual assessment nonprofit insurance company amenable only to statutes under which 
it was incorporated, providing for no penalties, held not liable for penalties and attor- 
ney’s fees enforceable under penalty statute. Statute relating to claim for penalty and 
attorney’s fees against insurer, being penal in nature, must be strictly construed. That 
insurance company operating under and subject only to provisions of statute it was 
incorporated under issued policies not authorized under such statute would not subject it 
to penalty statute. International Travelers’ Ass’n v. Bettis. (Tex.) 


602—Mutual life insurance association held not such “insurance company” as is liable for 


penalty and attorney’s fees for delay in paying loss. Texas Mut. Life Ins. Ass’n v. 
Morris. (Tex.) 


Statutory provision for penalties for insurer’s failure to pay loss after demand is 
highiy penal, and strict compliance with statute is prerequisite to recovery of penalties, 


602- 


Neither filing of suit, nor proofs of death, absent other demands, satisfies requirements 
of statute authorizing penalties for insurer’s failure to pay loss within 30 days after 
“demand” therefor. Instrument relating to furnishing proofs of death held part of 
proofs of insured’s death, not “demand” satisfying statute providing penalties for 
insurer’s failure to pay loss after “demand’’ therefor. Demand for payment is pre- 
requisite to recovery of statutory penalties for insurer’s failure to pay loss. American 
Nat. Ins. Co. v. Park. (Tex.) 
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§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 
603—Return to beneficiary of premium on life policy amounting to $8.25 held insufficient 
consideration for release of insurer. National Life & Accident Ins. Co. v. Williams. 
(Miss.) : 
603—Where life policy named insured’s wife as beneficiary, release given insurer by wife 
precluded wife from subsequently suing on policy as administratrix, notwithstanding 
facility of payment~clause. Brown v. John Hancock Mut. Life Ins. Co. of Boston, 
Mass. (N. Y.) 
603—Insured accepting ‘check for sick benefits containing release having no_ consideration 
was not bound by release, nor required to return benefits before suing for fraudulent 
cancellation of health policy. Sutton v. Continental Casualty Co. (S 
§ 605. SUBROGATICGN OF INSURER. 
§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 
(1). In general. 
606(1)—Fire insurer’s right of subrogation held applicable to contract whereby company 
responsible for fire agreed to replace burned building. Union Ins. Soc. of Canton, 
Limited v. Consolidated Ice Co., Limited et al. (Mich.) 
606(1)—Where insurer paid insured for loss of barn by fire, insurer was subrogated pro 
tanto to insured’s rights against third parties causing fire, Insured’s waiver of damages 
for destruction of property to amount received from insurer affected neither insurer’s 
right to subrogation nor defendants’ right to have insurer joined. Salzwedel v. Pinkley 
et al. (Ore.) 
606(1)—Insurers paying fire loss under policies subrogating insurers to insured’s right 
against wrongdoer causing fire became subrogated to insured’s rights against gas com- 
pany for damages from explosion alone disassociated from fire. Dallas Gas Co. v. 
Bankers’ & Shippers’ Ins. Co. et al. (Tex.) . . 402 
606(1)—Insurer’s right to subrogation on paying loss may be abandoned or waived in in- 
sured’s favor, or assigned to others. Leonard v. Bottomley et al. (Wis.) saree’) 
(2). Subrogation to rights of mortgagee. 
606(2)—Fire insurer’s equitable right to subrogation under standard mortgagee clause held 
extinguished by mortgagee’s purchase at foreclosure sale where right to subrogation had 
not come intg existence at time of sale. Employers’ Fire Ins. Co. v. Ritter et al. 
(N. J.) : 
606(2)—Fire insurer paying insurance to mortgagee under mortgage clause held not entitled 
to be subrogated pro tanto to rights of mortgagee against insured mortgagors. Atlantic 
Joint Stock Land Bank of Raleigh v. Farmers’ Mut. Fire Ins. Ass’n of North Carolina 
ee 18. S) 
606(2)—Insurers’ purchase of mortgage debit after fire damaged mortgaged property, sold 
by: insured without transferring policies, did not extinguish debt. Insurer, liable on fire 
policy to owner of mortgaged property, held not —"s to mortgagee’s rights under 
mortgage clause, Girard Fire & Marine Ins. Co. et al. v. Farmer et al. (Tex.) 
(3). Subrogation under marine policies. 
606(3)—Insurance company, paying tug owners amount of loss by destruction of cargo, 
became equitably subrogated to their rights and could sue in their name on carrier’s 
liability policy. O’Donnell et al. v. Marine Transit Corporation et al. (N. Y. 
606(3)—Owner of tug colliding with light barge held not liable to cargo underwriter, 
where barge sank through bargee’s neglect to examine her before permitting loading 
several days after collision. Sinram et al. v. Pennsylvania R. Co. (Insurance Co. of 
North America, Intervener.) (U. S.) 


§ 607. —— UNDER ASSIGNMENT OF RIGHTS ‘OF INSURED. 

607—Transaction whereby insurer taking assignment of mortgage on premises sustaining fire 
loss, released mortgage, and agreed not to prosecute foreclosure, in return for payment 
on account of such mortgage and note by purchaser of premises from insured, held 
satisfaction of mortgage precluding insurer from claiming ownership of payments distinct 
from discharge of mortgage. Singleton v. Hartford Fire Ins. Co. (Cal.) 


XVIII. Actions on Policies. 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. 
612(1)—Statute held to allow suit by injured party against automobile liability insurer only 
after claim has been liquidated by judgment against tort-feasor and execution returned 
unsatisfied. Ellis v. Bruce et al. (Ia.) 
(2). Notice and proof of loss. 
612(2)—Failure of one hit by jitney bus to give owner’s insurance carrier’s attorney in 
fact 30 days’ written notice of intention to bring suit against it did not bar recovery. 
Smith v. California Highway Indemnity Exchange. (Cal.) 875 
612(2)—Insurer’s waiver of proof of loss became effective at time of demand for appraisal 
and arbitration of amount of loss, as regards question whether insured’s action on fire 
policy was premature. Reliance Ins. Co. of Philadelphia v. Nichols et al. (Tex.). 1289 
(3). Submission to appraisal and arbitration. 
612(3)—In suit on automobile policy, insured’s refusal to arbitrate, and misconduct and 
disqualification of her arbitrator, were not pleadable in abatement, but only in bar. 
Maryland Casualty Co. v. Mayfield. (Ala.) 
612(3)—Clause in fire policy providing for appraising of loss or damage as_ condition 
precedent to suit by insured may be waived by insurer. Royal Ins. Co. v. Santamoro. 
(Ky.) ery a 
612(3)—Where insurer’s " appraisers unreasonably delayed completion of preliminary work, 
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action on fire policy by insured was not violation of agreement for ean, Cinema 
Schools, Inc., et al. v. Westchester Fire Ins. Co. (U. S.) acewees 
DEFENSES. 
—— IN GENERAL. 
615—Without tender of dues and assessments paid on assessment life policy domestic in- 
surance company could not defend action on ground of misrepresentations as to in- 
sured’s health. Bowers v. Missouri Mut. Ass’n. Mo.) 


§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST IN- 
SURED. 

616%4—Trial court lacked jurisdiction of suit to compel insurer to satisfy judgment against 
insured minor who had disafirmed judgment procured against him without appointment 
of guardian. Field v. Hughes et al. (Cal.) 

616%4—When judgment within limits of automobile liability policy was recovered against in- 
sured, amount thereof became due _ payable from insurer to him. Miholevich v. 
Mid-West Mut. Auto. Ins. Co. (Mich.) . 7 

616%4—In action against insurer under indemnity policy issued to ‘automobile rental system, 
judgment against bailee of rented automobile held res judicata on issue whether driver 


at time of accident was servant of bailee and within protection of policy. Enders et al. 
v. Clarke. (Ohio.) 


$ 618. VENUE. 
618—Circuit court of county, in which insurer did not have principal office, was not sum- 
moned, and wherein action did not arise out of transaction with insurer’s agent, had 
no jurisdiction of action against insurer. Life Ins. oa 
§ 620. LIMITATIONS a, PROVISIONS OF POLI 
§ 622. WHICH ACTION MUST "BE BROUGHT. 
(1). In general. 
622(1)—Action on fire insurance policy not brought within 12 months after fire, as pro- 
vided in policy, could not be maintained. Rouse v. Old Colony Ins. Co., Inc. (N. C.) 
622(1)—Limitation provision in automobile liability policy held applicable only to “assured” 
not to action by injured judgment creditor —} insurer. Graham v. United States 
Fidelity & Guaranty Co. of Baltimore, Md. Pa.) iG 
(2). Validity of provisions, 
622(2)—Provision in fire policy prescribing one-year limitation held ineffective and _unen- 
forceable, in view of statutory limitation. New York Fire Underwriters’ Ins. Co. v. 
Mullins et al. (Ky.) 
622(2)—Contractual limitation ‘of 12 months in which to ‘bring suit, inserted in fire insur- 
ance policy under statute, held valid. Rouse v. Old Colony Ins. Co., Inc. (N. 
(3). Computation of period of limitations. 
622(3)—Under health and accident policy providing for monthly payments, two-year period 
of limitations for bringing action under policy must be determined with reference to 


time when last installment became due. Hollinsworth v. Provident Life & Accident 
Ins. Co. (W. Va.) . 


$ 623. —— WAIVER OF LIMITATION. 
(4). Denial of liability. 


623(4)—Action within 60 days after insured’s accidental death held not premature 


since, 
after insurer denied liability, action could be ae at any time. 


American Liability 
Co. v. Goddard. (Ind.) oe Sitio Satie 1 


§ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Though injured judgment creditor may, after return of execution unsatisfied be- 
cause of insolvency, sue insurer in name of judgment debtor, she may also sue in her 
own name where automobile policy expressly so provides, Graham v. United States 
Fidelity & Guaranty Co., Baltimore, Md. (Pa.) 
(3). Mortgagors and mortgagees. 
624(3)—-Mortgagee named in standard mortgage clause of policy issued to mortgagor could 


maintain suit against insurer in mortgagee’s own name. First Nat. Bank & Trust Co. 
v. Mutual Fire Ins. Co. in Harford County. (Del.) 


624(3)—Insured as property owner held proper party to institute suit under fire’ policy, 


notwithstanding loss payable clause in aes favor. Brooks v. Liverpool & London 
& Globe Ins. Co. (La.) ; 


(7). Defendants in general. 
624(7)—Statute making insurance carrier directly liable on common motor carrier’s bond 


held not intended to permit plaintiff to join insurance carrier as defendant —— 7 
visions of bond. Polzin et al. v. Wachtl et al. (Wis.) 


§ 625. PROCESS. 
§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 
(1). In general. 
627(1)—Mere designation of agent for service of process held insufficient to confer juris- 
diction on state courts over foreign insurance corporation not — business in state. 
Kasprzak v. Mutval Life Assur. Co. of Canada. (U. S.) 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. ——- FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—In action on fire policy covering storehouse, merchandise, and fixtures, count in 
code form held proper; contract, although divisible, being one. Where one count claimed 
gross sum for storehouse, merchandise, and fixtures, another count, merely elaborating 
first count by stating amount of insurance allotted to each item or class of property 
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insured against, fire, held good against demurrer. Co. v. Barton. 


(Ala.) aa Nis Gack Praia y a era acti be Wee Oe een CE ne ec tion Talore sae ae 
629(1)—Counts of complaint for recovery of additional indemnity under life policy because 
of accidental death held good against demurrer. Equitable Life Assur. Soc. of the 
eked eeibee: -o. anette: RM). kako oe scans e eka eas ORR PARLE wine teases 739 
629(1)—lIn suit on intestate’s policy to recover unpaid disability payments, failure to aver 
policy was in effect at insured’s death held immaterial. Byrd v. tna Life Ins. Co. 


Sussex Fire Ins. 







































demurrer. New York Life Ins. Co. v. Oliver. (Ga.) 3 hse een ask Br . 26 
§ 631. - SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 
631—In suit on policy, petition should show that which appears on face or in body of pol- 
icy. Failure to set forth group policy sued on, as well as certificate issued to employee 
made petition specially demurrable as not setting forth insurance contract sued on. 
Metropolitan Life Ins. Co. v. Harrod. (Ga.) Fe eae ey ere ri oie .. 500 
631—Allegation that accident policy on which suit was brought was standard policy held 
not sufficient to excuse failure to set out policy in statement or attach copy. McCoy 
v. Royal Indemnity Co. (Pa.) TVS ec. : nea .1134 
§ 633. - TITLE OR INTEREST OF INSURED. 
633—Petition on fire policy held not dismissible as not showing that plaintiffs owned prop- 
erty insured. Hurley et al. v. National-Ben Franklin Fire Ins. Co. (Ga.) ....... 1268 
§ 634. —— PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 
634(1)—Petition on oral contract for renewal of fire policy held generally demurrable be- 
cause not alleging petitions paid, or agreed to pay, consideration. Home Ins. Co. v. 
Lewis et ux. (Tex.) Scheu teeeee eae Ne RR ey eee ld eet ath — 
(2). Conditions as to notice and proof of loss. 
634(2)—In action on health policy, insured’s failure to allege waiver of proof of loss 
requirement held fatal defect which required sustaining of general demurrer. Pardue 
v. National Mut. Acc. Ins. Co. (Tex.) Ubu ehawade Pell s1g awe ae RES 1119 
§ 635. —— LOSS AND CAUSE THEREOF. 
635—Allegations of insured suing on total disability provision of life policy held to suf- 
ficiently charge insured was prevented from following business for remuneration. State 
Life Ins. Co. v. Cumpton. (La.) ata te Bk ivoryene gies berate 3 ne Neadal eat 517 
635—Petition alleging policy provisions insuring against accidental death and setting out 
circumstances of insured’s injury resulting in death sufficiently alleged nature of in- 
jury constituting basis of insurer’s liability, International Travelers’ Ass’n. v. Bettis. 
(Tex.) j 428 
§ 639. ——- ANTICIPATING DEFENSES. 





639—Injured party’s petition against motorist and insurer, making policy part thereof, held 
generally and specially demurrable by insurer, where not affirmatively alleging that 
plaintiff’s cause did not come within policy exceptions. American Indemnity Co. v. 
Martin et al. (Tex.) Bard ata ccna Wik ar Sk OOO Ae SSIS OR ERC SEO EI reo mao ins 922 

§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 

(2). Avoidance and forfeiture. 

640(2)—In action on fire policy, defense that insured violated clause respecting operation of 
manufacturing establishment held not good where not pleaded. In action on fire policy, 
defense that policy was void because insured did not own property in fee simple held 
not good where not pleaded. Northwestern Fire & Marine Ins. Co. af Minneapolis, 
Minn. v. Glass. (Colo.) see oy ae eG : 

640(2)—Insurer, seeking to avoid liability on fire policy on ground insured was not owner 
of property because of defects in title, should specify defects. Where insurer under fire 
policy relies on defense that insured had no title to property, answer denying insured 
was owner at time of issuance, or at time of fire, is sufficient. New York Under- 
writers’ Ins. Co. v. Mullins et al. (Ky.) , sede aah ta Bice, 

640(2)—Policy provision that no disability benefits should be payable for period during 
which insured was not regularly treated by licensed physician was waived by failure 
of insurer’s answer to set up such provision. Green v. Inter-Ocean Casualty Co. of 
Cincinnati, Ohio. (N. C.) Sine Meee each EMG A Pa Ree oe OR aE OEE 860 

640(2)—To be available as defense to policy, insured’s breach of warranty or misrepresen- 
tation must he specially pleaded by insurer. Insurer’s answer, not alleging insured's 
misrepresentations were intended to mislead insurer and_induce issuance of policy, did 
not state defense sufficient to avoid policy. American Central Life Ins. Co. v. Alex- 
ander. (Tex.) . , es eee : Bee eee 

640(2)—Where insured alleges generally performance of conditions precedent, insurer must 
controvert specifically breaches of conditions relied on. Where insured, in paragraph 7, 
generally alleged performance of conditions precedent, denial of “each * * * allega- 
tion contained in paragraph seven” held not “specific denial’; hence insurer waived 
breach of conditions. A. W. Sewell Co. v. Commercial Casualty Ins. Co. (Utah.) ... 230 

(3). Loss and cause thereof. 

640(3)—Pleas alleging that indemnitee against liability for loss or damage to cargo inten- 
tionally sank steamship, and that steamship was deliberately sunk by others pursuant to 
conspiracy with indemnitee, held good as pleas of confession and avoidance. Pleas of 
confession and avoidance, alleging indemnitee’s intentional creating of liability or loss 
sued for, need not allege restoration or offer to restore premium. Plea alleging that 
claimed loss was not occasioned by peril or loss insured against held bad for not 
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alleging facts showing exception to general coverage alleged in complaint. Fidelity- 
Phenix Fire Ins. Co. of New York v. Murphy. (Ata.) ‘ 1296 
640(3)—lInsurer’s failure to plead exception clause of accident policy, defeating liability if 
disease of insured co-operated with accident to produce death, constituted waiver of 
clause. Missouri State Life Ins. Co. v. Barron et al. (Ark.) Sahel Wee ee ate euler na ee 
(5). Arbitration and appraisal. 
640(5)—Plea that insured refused to submit right of action under automobile policy to 
arbitration would be bad, where policy provided only for arbitration of amount of 
damages. Plea that insured’s arbitrator did not agree on third person was bad as at- 
tempting to bar insured’s suit on automobile policy without showing that insured was 
responsible for alleged misconduct. Plea that insured’s arbitrator under automobile 
policy was disqualified because “within degree of kinship prohibited by law’ was de- 
murrable for not averring the relation. Maryland Casualty Co. v. Mayfield. (Ala.) ... 178 
§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS 
(1). In general. 
641(1)—If indemnity agreement contains incontestable clause sufficient to impose liability 
on indemnitor for loss intentionally created by indemnitee, fact must be shown by 
replication to pleas of confession and avoidance alleging indemnitee’s wrongful acts. 
Fidelity-Phenix Fire 'ns. Co. of New York v. Murphy. (Ala.) ; 1296 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(2). Matters to be proved. 
645(2)—Insured suing on fire policy must prove by competent evidence value of property 
at time of fire. Insured under fire policy has burden to allege and prove violation of 
clause relating to inventories and keeping of books. New York Underwriters’ Ins. Co. 
v. Mullins et al. (Ky.) ‘ 107 
645(2)—Insured must allege and prove ’ performance of all conditions in policies ‘called for 
him, or waiver thereof by company. Kasarsky v. New York Life Ins. Co. (N. Y.) 540 
645(2)—Insurer must plead and prove es to risk covered a policy. John Hancock 
Mut. Life Ins. Co. v. Hicks. (Ohio.) : : 322 
645(2)—In making out prima facie case for recovery on policy as issued, plaintiff need not 
prove allegations of estoppel set forth in reply. Fagg v. Massachusetts Bonding & Ins. 
Co. (Ore.) 
645(2)—One suing on oral contract to” insure " property has ‘burden to allege and prove 
payment of, or agreement to pay, consideration. Home Ins. Co. v. Lewis et ux. (Tex.)1068 
645(2)—Insured has burden of alleging and aan compliance with all conditions pre- 
cedent provided for in policy on which right of recovery rests before recovery can be 
had. Insurer contending insured failed to disclose facts material to risk has burden to 
allege and prove facts sustaining such contention. American Central Life Ins. Co. v. 
Alexander. (Tex.) .. ; te ; 5 cates 
645(2)—To recover under life policy double indemnity provision, plaintiff must allege and 
prove insured’s death did not result from excluded cause. Metzel v. Columbia Life 
Wits eA ie red ok ews Sewage: .1169 
C3). Evidence admissible under vleadines. 
645(3)—That indemnitee was convicted of crime that created liability for which he seeks 
indemnity held not admissible where not pleaded in bar, and demurrers were sustained 
to pleas alleging criminal acts. Indemnitee’s conviction of conspiracy to defraud in- 
surer by willful destruction of ship may be shown under pleas alleging such destruction 
in indemnitee’s action for indemnity because of liability arising from loss of cargo. 
Fidelity-Phenix Fire Ins. Co. of New York v. Murphy. (Ala.) 1296 
645(3)—Where petition on fire policy did not aver value of merchandise and fixtures at 
time of fire, evidence tending to show value held incompetent. New York Underwriters’ 
Ins. Co. v. Mullins et al. (Ky.) .. 2 os . . 107 
645(3)—Evidence that insured mailed letter, inclosing premium ‘check, to insurer, held ad- 
missible in action on policies alleged to have been forfeited for nonpayment of pre- 
miums before insured’s death, though such payment was not specifically pleaded. Stone- 
wall Life Ins. Co. v. Cooke. (Miss.) nite ; j 
645(3)—Evidence that insuted set fire to insured trucks held inadmissible under defense 
that damage did not result under circumstances imposing liability on insurer. Perth 
Amboy Garage Co. et al. v. National Fire Ins. Co. of Hartford. (N. J.) 1128 
645(3)—In action on policy, insurer’s evidence contradicting receipt book on issue whether 
premiums were paid held not inadmissible because insurer failed to plead mistake in 
receipt book. National Life & Accident Ins. Co. v. Baughman. (Tex.) 
645(3)—In suit on fire policy, plaintiff’s evidence showing waiver, estoppel, or avoidance 


of defensive matters under — pieas, held inadmissible under pleadings. Duncan v. 
Federal Union Ins. Co. aaa 


W. 
646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 

646(1)—Mortgagee claiming, in garnishment, proceeds of fire policy, had burden of show- 
ing mortgagor was required to insure property as part consideration for loan that 
property was insured, and policy was delivered to mortgagee before fire. Montgomery, 
Superintendent of Banks v. Hart. (Ala.) 

646(1)—Insured had burden of proving payment of premiums, delivery of accident. policy, 
and that he was in good health when policy was delivered, where insurer denied that 
policy was in force. Atlas Life Ins. Co. v. Bolling. (Ark.) 

646(1)—Plaintiff suing on accident policy had burden of bringing herself as beneficiary 
within terms of policy. Livermore v. Union Indemnity Co. (La.) 

646(1)—Where automobile liability policy did not cover accident unless passengers were all 
carried free and plaintiff passenger, injured in automobile accident, did not produce 


1451 


1360 


1242 


296 











The Insurance Law Journal, Vol. 80 


evidence on point in respect to some passengers, plaintiff held not entitled to recover 
against owner of automobile. Raymond v. Great American Indemnity Co. (N. H.) ... 903 
646(1)—Insurer under truck insurance policy held to have burden to prove as defense want 
of authority of purported agent to correct erroneous description. Commercial Standard 
Re, ROMO. OE Es TREO ons gvdsceinrrnee Gow wicottigaie eA caae el enerle a Oa Keio wei ow rata 210 
646(1)—Where insurer showed incorporation under statute exempting it from statute re- 
garding penalties and attorney’s fees, plaintiff suing on policy had burden of showing 
insurer was subject to penalty statute. International Travelers’ Ass’n v. Bettis. (Tex.) 428 
646(1)—Where applicant, after being told that life policy could not be delivered until pre- 
mium was paid, was allowed to take policy out for inspection, presumption of delivery 
and prepayment of premium arising from applicant’s possessing policy held rebutted. 
Aeencia Fab: Tis Oe. TAGs OO ODD aa kc is owas AGG A Ske Robe eCa Re eee els 726 
646(1)—In action on robbery policy, where answer inferentially conceded the securities were 
taken, insured had burden of showing value, but not that securities were actually taken. 


Bank of Union v. Fidelity & Casualty Co. of New York. (U. S.) .......... 1373 
Le 
646(145)—Ineurer had burden of proving that insured failed to render assistance in connec- 
tion with suit against insured as required by liability policy. United States Fidelity 
ee Se EERE co os recs casa obra be hs wae ke bees eCAbareeaiered . 186 
646(114)—Evidence of substantial compliance with conditions ‘of insurance contract by ‘in- 
sured or one seeking indemnity is required to recover thereon. American ew Co. 
v. Purcella et al. (Md.) 891 
646(11%4)—Liability insurer had burden of proving ‘allegation that theretofore ‘existing insur- 
ance contract was invalidated by insured’s failure to co-operate in defense of suit 
against him. Tuder v. Commonwealth Casualty Co. (N. J.) ............... tie. 
(2). Avoidance and forfeiture—Insurance otf property. 
646(2)—Insurer, if specifying defects of title, to defeat liability under fire policy, has 
burden of proof. New York Underwriters’ Ins. Co. v. Mullins et al. (Ky.) . / 107 
(3). ———Life and accident insurance. 
646(3)—Insured had burden of proving payment of premiums, delivery of accident policy, 
and that he was in good health when policy was delivered, where insurer denied that 
policy was in force. Atlas Life Ins. Co. v. Bolling. (Ark.) ; 263 
646(3)—Burden of proving defense that insured, at time of delivery of life policy, was not 
in good health, held on insurer. Layne v. Spot Cash Ins. Co. of Topeka. (Kan.) . 505 


646(3)—Burden held on insurer to establish that life policy was delivered while insured 
was not in good health, and that insured’s statements were willfully false and mislead- 
ing. National Life & Accident Ins. Co. v. Shermer. (Okla.) .................0.. eee 783 
646(3)—Burden was on plaintiff to prove that accidental injury caused disease resulting in 
death, and not to leave solution of issue to speculation and conjecture. Spicer et al. v. 
Benefit Ass’n of Ry. Employees. (Ore.) ..............+-; 868 
646(3)—Insurer in action on life policy had burden to establish defense that insured was 
not in sound health at date of application and policy. Washington Fidelity Natl. Ins. 
Cie i M.-L a a uia: hace mloibre a aia pth ie Wiebe etm pie ale omen Goat dilate) aiccallerannln aaa 793 
646(3)—Plaintiff suing on policies ‘had burden on issue of sound health, where policies con- 
tained agreement that insurance would not take effect until payment of first premium 
while insured was in sound health, Greenbaum v. Columbian Nat. Life Ins. Co. of 
Boston, Mass. (U. S.) : Ota. Uigeten sien cia a 
646(3)—Plaintiff, suing on accident insurance policy, has burden to prove that death 
sulted from external, violent, and accidental means. Proof that insured’s death re- 
sulted — gunshot wounds not self-inflicted te to give rise to presumption, in ab- 
evid to contro’y, thet der sult rom accidental means. Massachusetts 
aoaline & an, ‘Co. v. Santee. (U. S.) ae 
646(3)—Burden of proof was on insured suing on physician’s ‘accident policy for loss of 
use of hand to show that no actual practical use of hand as physician or surgeon re- 
mained. Beck v. Zurich General Accident & Liability Ins. Co., Limited, of Zurich, 
Switzerland. (U. S.) 2 ; Te renee Pip oe ee ; ‘ie ..1304 
(4). Payment of premiums. 
646(4)—Insured had burden of proving payment of premiums, delivery of accident policy, 
and that he was in good health when policy was delivered, where insurer denied that 
policy was in force. Atlas Life Ins. Co. v. Bolling. (Ark.) 
(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Where policies, stamped for identification with each other, showed conflicting state- 
ments as to insured’s age, presumption existed that insurer possessed knowledge of 
misstatement, and elected to continue policy in force. Smith-Canclar v. Unity Industrial 
"ste Tne. & Sick Ben. Aae'n. of ‘New Urieans. CUE) «6065s ks ee wee enc unde 419 
(6). Risk and cause of loss in general. 
646(6)—Beneficiary had burden of establishing that insured’s death was caused by wrecking 
of his automobile, where that was period insured against. North American Acc. Ins. 
Oi ar, ES “OGD Assen ov 3a tales ck ban nee ek ae Oe ee ale eae aCe Mace h Paie tore 629 
646(6)—Where insured, holding employers’ public liability ‘policy, settled action for death of 
motorist colliding with insured’s gas shovel being transported on highway, burden held 
on insurer to establish that insured was not liable for motorist’s death because of 
claimed contributory negligence. Klemmer et al. v. Ohio Casualty Ins. Co. (Minn.) 1377 
646(6)—Burden is on plaintiff, in action to recover death benefit under accident insurance 
policy, to establish that death’ was accidental. Lebs v, Mutual Ben. Health & Accident 
lates COMMER cack Site trv ns hi eel atten us tea cect wp ese, abet g. ale nh anes Oise ee .1334 
646(6)—In action on limited accident policy, plaintiff has burden to prove that accident was 
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covered by policy, and that accidental injuries caused death, directly and independently 
of other causes. Federal Life Ins. Co. v. Firestone. (Okla.) 

646(6)—As to accidental death benefits under life policy, beneficiary ‘had burden of show- 
ing accidental death. Pilot Life Ins. Co. v. Wise. (U 

646(6)—Where automobile and conditional buyer thereof disappeared simultaneously, presump- 
tion was that buyer continued to have car in his possession, and burden of making 
proper proof rested on conditional seller’s assignee seeking recovery on theft policy. 
La Porte Motor Co. v. Firemen’s Ins, Co. of Newark, N. J. (Wisc.) 

(7). Suicide. 

646(7)—-In action on ordinary life policy, burden of proof held upon insurer to establish by 
preponderance of evidence that insured committed suicide. As to burden of proof as to 
suicide under double indemnity clause in life policy, burden of proof held upon plain- 
tiff throughout case, aided by presumption against suicide, to show death was caused by 
“accidental means”? such terms not embracing suicide. Jefferson Standard Life Ins. Co. 
v. Jefcoats. (Miss.) 

646(7)—As respects ordinary death benefits of life policy, ‘initial burden was on beneficiary 
to show death only, and insurer had burden to show suicide. Presumption against sui- 
cide held neutralized by letters found on insured’s body, indicating intention to destroy 
own life. Pilot Life Ins. Co. v. Wise. (U. S.) 

646(7)—Presumption is that insured’s death was not caused by suicide, as respects appli- 
cability of life policy suicide clause. Burden is on insurer to overcome presumption 
against suicide by showing death was self-inflicted, or facts inconsistent with any reason- 
able hypothesis of accidental death, or circumstances leaving no other reasonable hypo- 
thesis than suicide. Metropolitan Life Ins. Co. v. Hogan. (U. 

646(7)—Strong presumption exists against suicide. Travelers’ Ins. Co. of Hartford, Conn. 
v. Miller. (U. S.) eS Geereny's 1155 

(8). Extent of loss and liability of insurer. 

646(8)—Burden rests upon insured who procures fire insurance, to protect only his interest 
in property to prove such interest and value thereof. American Ins. Co. v. Porter. 
(Ala.) ; ari 362 

646(8)—As respects recovery for insured’s death by accidental means, insured is presumed 
to have known that he might be killed when violating National Prohibition Act. 
DeMello v. John Hancock Mut. Life Ins. Co. (Mass.) é 285 


646(8)—Burden was on mortgagee, suing on fire policy after purchasing insured property 
at foreclosure sale, to show insufficiency of proceeds to satisfy mortgage in full. Power 
Building & Loan Ass’n v. Ajax Fire Ins. Co. (N. J.) 128 
646(8)—Beneficiary under life policy, suing to recover double indemnity for accidental 
death, has burden to show how infection which caused death occurred. Jensma_ v. 


Benefit Ass’n of Ry. Employees. (U. S.) : 494 


§ 646% S = 

6461 4,—Liability insurer, claiming insured breached contract to co-operate, had duty to show 
insured absented himself from trial of action against insured without good reason. 
United States Fidelity & Guaranty Co. v. Brandon et al. (Ark.) 451 


§ 647. ADMISSIBILITY OF EVIDENCE. 

647—Admission of expert testimony by medical witnesses in respect to their opinion as to 
cause of insured’s condition held erroneous as ee province of jury. Justis v. 
Union Mutual Casualty Co. (Ia.) ‘ Be 


§ 648. IN GENERAL. 
(1). In general. 

648(1)—Liability insurer’s letter instructing insured not to pay bills for treatment of in- 
jured persons held not competent to illustrate insurer’s good faith in refusing to pay 
expenses insured had already incurred upon faith of policy clause authorizing insured 
to provide imperative medical relief at insurer’s expense. Employers’ Liability Assur. 
Corporation v. Manget Bros. Co. (Ga.) . 

648(1)—In action on total disability clause of policy, evidence that insured had no prop- 
erty or income other than from his work held incompetent. Equitable Life Assur. Soc. 
of United States v. Fannin. (Ky.) 

648(1)—In action to recover total disability benefits, admitting testimony that mn was harder 
to get job because of depression held error; but did not warrant reversal, in view of 

* instruction on total disability. Wilson v. Metropolitan Life Ins. Co. (Minn.) 

648(1)—In action on mortgage clause of fire policy, evidence of agreement that warranty 
deed executed as security was not to he delivered, but was to be destroyed, held prop- 
erly admitted to overcome presumption of delivery arising from recordation thereof 
and as part of res geste. Rowland et al. v. Boston Ins. Co. (Mo.) 


648(1)—Evidence that number of insured’s employees using their automobiles in insured’s 
business required special rating under National Rating Bureau’s rules to determine 
premiums on policy covering liability for damages caused by such cars held inadmissible 
in action on oral contract renewing policy. Conversations between insurance agent and 
officers in charge of insurer’s branch office held inadmissible in action on agent’s oral 
contract renewing policy, — uncommunicated and unknown to ae Massachus- 
etts Bonding & Ins. Co. v. R. E. Parsons Electric Co. (U. S.) ...... 


§ 650. —— APPLICATION +n INSURANCE. 

650—Statute requiring copy of “application” to be delivered with policy refers to writings, 
not oral applications. Statute requiring copy of application to be delivered with policy 
does not make written application obligatory. Washington Fidelity Nat. Ins, es v. 
Burton. (U. S.) ; 
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$ 651. —— POLICY OR OTHER CONTRACT. 
(3). Admissibility of policy in evidence. : 
651(3)—Party suing on policy with application attached may detach application at trial and 


offer policy alone in evidence, if application was not correct copy signed by insured. 
Stein v. New York Life Ins. Co. 


(Pa.) Riasahs Gn lasagna atl Gi gc SAR GIs Ceara A mei 
§ 653. ——-INTEREST OR TITLE OF INSURED. 
653—In action on fire policy, insurer’s inquiry into lump sum paid for merchandise and 
sum received from plaintiffs therefor held competent on question of insured’s owner- 
ship. New York Underwriters’ Ins. Co. v. Mullins et al. (Ky.) 
§ 654%. —— PAYMENT OF PREMIUMS. 
6541%4—Correspondence following insured’s letter regarding applying dividend on premium 
offered by insurer on issue of revocation of insured’s election to have dividend applied 
on policy loan, held improperly excluded. Equitable Life Assur. Soc. of the United 
States v. Roberts. (Ala.) ey ee 
65414—-Testimony that insurer’s agent showed witness premium check on day after insured’s 
death held admissible in action on life insurance policy claimed to have heen forfeited 
for nonpayment of premium until after insured’s death. Bank cashier’s testimony as to 
his transaction with officials of another bank respecting his efforts to pay life insurance 
premiums and premium receipt received by witness’ bank through such other bank held 
admissible as against objection that payment was made after insured’s death without 
insurer’s knowiedge thereof. Stonewall Life Ins. Co. v. Cooke. (Miss.) 
$ 655. —— FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. 
655(2)—Insured’s condition, real or apparent, subsequent to making of representations con- 
cerning health held immaterial where truth of representations was issue. Etter v. 
Maton Fateh Recent 106; 0, Oy. ass eos ps nhc ae adoe ssa cage anes vaheta 
655(2)—-In action on life policies, applications offered to show insured’s misrepresentations 
held not inadmissible because printed in smaller than brevier type where policies 
contained no reference to applications. Metropolitan Life Ins. Co. v. Trunick’s Adm’r. 
ROAR a) a3 9,59:0) <5 Sr oarere icch area Pie Seo tank Fars WSR Wesel Sala GA Male maniacs GONE BRIS DAR RS Ok Ria in Celadon Unie 
655(2)—False material statements in application for industrial life insurance, knowingly and 
fraudulently made, where insurer, in good faith, relied on truthfulness of representa- 
tions, are evidential of fraudulent procurement of policy. Neither statute nor provision 
in industrial life policy that policy contains entire contract, wipes out initial fraud in 
procurement of policy. In insurer’s suit to rescind industrial life policy, brought after 
insured’s death, on ground policy was fraudulently procured, contents of application 
containing alleged false and material statements, held admissible notwithstanding neither 
application nor part thereof was attached to or incorporated in policy. Prudential Ins. 
Co. of Amerien vy, Wen, C. Ja sccm tcesenens io tgreBeR ais a ace x ste ge Ske gia 
655(2)—In action on disability clause of reinstated lifs and disability policy, application for 
reinstatement, though not attached to policy, held -dmissible to establish fraud; statute 
requiring application to be attached to policy being inapplicable to reinstatement appli- 
eaten. Rothechua vy. New Work Take: Tie. Cb. Bick 5k oo sac edocs armdceed oi seks 
655(2)—Where insured rejected $4,000. life policy applied for but accepted $2,000. policy 
sued on, written application for $4,000. policy, though amended to call for $2,000. and 
attached to $2,000. policy, held inadmissible to show fraudulent representation of in- 
sured. Stein-v: Mew York Tite ins.'S0. GPS.) os oc i ccc ccwawskdecsccs Alesha A gating 
655(2)—On issue whether insured was in good health when life policy was delivered, both 
direct and circumstantial evidence as to his good health held competent. American Nat. 
Ins. Co. v. Park. (Tex.) 
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655(2)—Under provisions that policy constituted entire agreement, 


i 0 ‘ it, and that insurer might 
avoid policy if insured was in unsound health, excluding evidence respecting insured’s 
unsound health when policy was issued held error, though insurer failed to deliver copy 


of oa application with policy. Washington Fidelity Nat. Ins. Co. v. Burton. 
WS) =. : Bret ias ecg RSG a Lass LORS: HELIS es Os pI RIG ee RRL tak ee en ete 


655(2)—In action on life policy with defense of fraud in answering medical questions, ap- 
plication and single medical examination, attached to policy held properly admitted, 
though copy of other medical examination, identical with first, was not attached. De 
Roy v. New York Life Ins. Co. (U. S.) i eee ts Sarath an aFENE s 

€ 658. ——- LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 

658—In actions on fire policies, report of arbitrator stating damage to party wall, tending 
to contradict testimony of witness, held properly excluded as unnecessarily incumbering 
record, where court permitted cross-examination on arbitrator’s report, and witness 


admitted valuation placed on wall therein. Niagara Fire Ins. Co. of New York, N. Y. 
v. Raleigh Hardware Co., Inc. (U. S.) .... 


§ 659. —— DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 

THEREOF. 

(1). In general. 
659(1)——Whether diligent search and inquiry for one absent seven years, raising presumption 
of death, was made, is determinable on facts of particular case. Finding of diligent 
search and inquiry, raising presumption of death of insured absent seven years, held 
warranted. In suit on life policy of husband absent seven years, evidence authorized 
finding that insured died on _or about date of disappearance, within life of policy. 
Sackett v. Metropolitan: Life Ins, €o. CBCHL): © ...55. 6 occ. es ee 5A eae le cnccs ite 
659(1)—Information acauired by physician in attempting to revive patient held privileged, 
though attempts failed and patient may have been dead when attempts were made. 
Palmer et al. v. Order of United Commercial Travelers of America. (Minn.) 
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(2). Suicide. 
659(2)—Eyewitness’ testimony that, immediately after insured vaulted through window, 
witness ran out of office shouting insured “has just jumped out of window,” held ad- 
missible as res geste. Where eyewitness’ testimony showed insured’s suicide by vaulting 
through window, conversation wherein parties agreed to tell newspapers story of acci- 
dental death held admissible as corroborating explanation why witness gave accidental 
death story at inquest. Where eyewitness’ testimony showed insured’s suicide by vault- 
ing through window, excluding testimony concerning conversation respecting insured’s 
death, as corroborating eyewitness’ explanation why he told accidental death story at 


inquest, held erroneous. Travelers’ Ins. Co. of Hartford, Conn. v. Miller. (U. S.) 1155 
§ 660. —— VALUATION OF PROPERTY. 
660—Parol evidence of market value of property at time of fire held admissible in action 

on policy. Sussex Fire Ins. Co, v. Barton. (Ala.) 364 


660—Where records of insured under fire policy are lost or destroyed, bankbooks showing 
deposits of proceeds of sales are admissible to show daily sales as bearing on value of 
merchandise. New York Underwriters’ Ins. Co. v. Mullins et al. (Ky.) ; 
660—Evidence of extent of depreciation in house before fire occurred held properly ex- 
cluded in action on fire policy involving issue whether loss was total. Reliance Ins. 
Co. of Philadelphia v. Nichols et al. (Tex.) 7 ‘ ‘ 1289 
§ 661. AMOUNT OF LOSS. 
661—Inventory and books, if kept and produced under iron-safe clause of fire policy, are 
not conclusive respecting loss. Sussex Fire Ins. Co. v. Barton. (Ala.) 364 
661—Evidence respecting cost of replacing insured building, if it were total loss, was not 
competent. Evidence of cost of repairing insured building was competent on issue of 
partial loss. Springfield Fire & Marine Ins. Co. et al. v, Ramey. (Ky.) 389 
661—Exclusion of testimony of insurer’s witnesses as to cost of repairing or rebuilding 
house held error in action on fire policy involving question whether there was total loss. 
Reliance Ins Co. of Philadelphia v. Nichols et al. (Tex.) 1289. 
§ 664. —— ESTOPPEL OR WAIVER. 
664—In suit on accident policy, testimony that insured did not know what was in applica- 
tion, that agent filled it out, and that insured informed agent that he had other acci- 
dent insurance held admissible to show insurer was estopped to assert invalidity of 
policy for misrepresentations in application. Southern Surety Co. of New York v. 
Fortson. (Ga.) abies sand ‘ een Soe ae 1096 
664—Whether insurer’s agent fraudulently induced insurer to sign applications without 
reading contents, so as to preclude defense of insured’s misrepresentations therein, was 
jury question, hence court erroneously excluded testimony on such point. Metropolitan 
Life Ins. Co. v’ Trunick’s Adm’r. (Ky.) cine wee has bud ae sete aa ond ae 2. ae 
664—Evidence of insurer’s acceptance of over-due premiums after insured’s death, without 
requiring evidence of insurability, held admissible to show that forfeiture was waived 
before insured’s death. Evidence of insurer’s waiver of provisions in agency contract 
and life insurance policies sued on that agent had no authority to collect renewal pre- 
miums held admissible. Stonewall Life Ins. Co. v. Cooke. (Miss.) 296 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Issuance of policy, its possession by beneficiary with proof first premium was paid 
and evidence of insured’s death, and that required proof of death was furnished in- 
surer, made prima facie case for plaintiff suing on life policy. Metropolitan Life Ins. 
Co. v. James. (Ala.) 255 
665(1)—Under evidence, insured held entitled to statutory penalties for insurer’s failure to 
pay sick benefits. Smith-Canclar v. Unity Industrial Life Ins. & Sick Ben. Ass'n. of 
New Orleans. (La.) ; 419. 
665(1)—Lack of proof that passengers in automobile paid insured so as to make insurance 
policy inapplicable was no proof that they did not pay. Raymond v. Great American 
Indemnity Co. (N. H.) . dae aes SRG d ae ip ala a REE ak Odd ean ad De 903 
665(1)—Proof that execution on judgment for automobile accident injuries was returned 
unsatisfied constitutes prima facie proof of judgment debtor’s “insolvency” within auto- 
mobile liability policy. Gee et al. v. Independent Bonding & Casualty Ins. Co. (N. J.) 465 
665(1)-—Evidence held to establish insurance agent’s authority to make oral contract re- 
newing policy insuring employer against liability for damages caused by employees’ 
automobiles. Massachusetts Bonding & Ins. Co. v. R. E. Parsons Electric Co. (U. S.) 439 
665(1)—Evidence held insufficient to show duress where insured assigned life policy to 
creditor. New York Life Ins. Co. v. Nydes et al. (U. S.) ris ; F 
665(1)—Evidence held to warrant finding that mortgagee did not relinquish interest in fire 
insurance policy in favor of association loaning money to mortgagor to build another 
building than that insured on same land. Fireman’s Fund Ins. Co. v. Smith et al. 
665(1)—Execution upon judgment for injury from collision with defendant’s automobile, 
returned no property found because of defendant’s insolvency, held sufficient to estab- 
lish defendant’s insolvency as condition precedent to action on automobile liability 
policy. Neat v. Miller et ux. (Wash.) ..........cecce cect eee eee eee e eee eneeeeeeeen 931 
(2). The contract. : : 
665(2)—Evidence showed that minds of parties met on all essential elements of fire policy, 
sustaining recovery thereon, though policy was not delivered. South Georgia Farmers’ 
Fire Ins. Ass’n. (Ga.) aks ‘ 2 ; 
665(2)—Statement in insurance application naming doctor who treated applicant at last 
illness held not waiver of objection to doctor’s testimony on ground communications 
Beneficiary under life policy held entitled to object to admissibility of 
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doctor’s testimony relating to insured’s communications during lifetime. Novak et al. 
v. Chicago Fraternal Life Ass’n. (Kan.) 

665(2)—-Evidence held not to show that insured made every reasonable effort to obtain 
policy from beneficiary wife, from whom he had separated, and deliver it for insurer’s 
indorsement of change of beneficiary, hence notification of insurer and assignment of 
insured’s right was ineffectual as against wife. Prudential Ins. Co. of America v. 
Swanson et al. (N,. J.) 

665(2)—Recourse to ces to prove character of insured’s representation of age held 
not indispensable, where insured accepted policy bearing indorsement concerning age. 
Campanaro vy. Prudential Ins, Co. of America. (N. Y. 

665(2)—Evidence held to establish agreement on terms of life policy, payment of premium, 
and issuance of policy before insured’s death, and therefore insurer was liable, not- 
withstanding nondelivery of policy. United Fidelity Life Ins. Co. v. Handley. (Tex.). 

665(2)—Evidence held to justify finding that insured and insurer’s agent orally agreed on 
contract, insuring employer against liability for damages caused by employees’ auto- 
mobiles for one year on same terms as previous written policy. Insurer’s substitution of 
non-ownership for contingent liability policies to cover employers’ liability for injuries 
caused by empioyees’ automobiles before alleged oral renewal of contingent liability 
policy held not to show that premium for renewal policy was not agreed on with rea- 
sonable certainty. Massachusetts Bonding & Ins. Co. v. R. E. Parsons Electric Co. 
CU...) 

665(2)—Finding tha it insurer’s agent extended credit on fire policy premium held contrary 
to undisputed evidence that agent sent policy with sight draft attached to bank. Evi- 
dence held to show that where policy with sight draft for balance of premium attached 
was sent to bank and draft was not paid, there was no delivery of policy. Bronx Fire 
Ins. Co. v. Wasson. (U. S.) 

665(2)—Evidence showed no agreement was made over telephone between insured and in- 
surer to substitute automobile involved in accident in which plaintiff was injured for 
automobile described in policy. Zurich General Accident & Liability Ins. Co., Ltd. 
v. Baum. (Va.) 

(3). Avoidance and forfeiture. 

665(3)—Verdict for plaintiff suing on life policy requiring insured to be in sound health 
on date of iti held against evidence. National Life & Accident Ins. Co. v. Spigner. 
(Ala.) 

665(3)—In action on life policy, evidence did not show insured revoked election to have 
dividend applied on policy loan so that dividends could be applied to premium. Equitable 
Life Assur. Soc. of the United States v. Roberts. (Ala.) 

665(3)—Evidence supported trial court’s finding that applicant was in good health when 
applying for life insurance. Adams v. Policy Holders’ Ins. Ass’n. et al. (Cal. 

'665(3)—Although insured had disease called milk leg, evidence supported finding that in- 
sured was in good health as stated in application. Burr v. Policy Holders’ Life Ins. 
Ass’n. (Cal.) 

665(3)—Evidence in action on accident policy, sustained finding insured’s stating he was 
“rigger” by occupation did not constitute misrepresentation regarding — where 
work did not take him off ground. Brix v. People’s Mut. Life Ins. Co. (Cal.) is 2 ROOD 

665(3)—Proof that insured’s interest in property was such that loss fell on him held suf- 
ficient proof of ownership in action on fire policy. Northwestern Fire & Marine Ins. 
Co. of Minneapolis, Minn. v. Glass. (Colo.) j anaes 

665(3)—Evidence sustained finding that there was no fraud or concealment in obtaining 
sick benefit policy, as respects medical or surgical attention. Federal Life Ins. Co. v. 
Summergill. (Ga.) 

665(3)—Evidence held insufficient to establish plea that life policy sued on was ‘obtained ‘by 
false representations or willful concealment of material facts enhancing risk. Industrial 
Life & Health Ins. Co. v. Brown. (Ga.) . 

665(3)—Evidence as matter of law, sustained defense of vacancy of. premises for 10 days 
preceding fire, in action on fire policy. A®tna Ins. Co. v. Trimmier et al. (Ga.) . 808 

665(3)—Evidence showed that insurer which defended damage suit against insured suffered 
no prejudice by insured’s conduct, thus rendering insurer liable to insured under liability 
policy for amount of judgment rendered against insured. Glade v. General Mut. Ins. 
Ass” n of Des Moines. (Ta.) .. 1348 

665(3)—In action on fire policy, evidence held to support finding that insured, at time of 
loss, was sole owner within ownership clause. Ashley et al. v. Central States Fire Ins. 
Co. of Wichita. (Kan.) ; 

665(3)—Evidence held sufficient to sustain chancellor’s finding that life insurance policy 
was not procured through false and fraudulent statements in application that insured 
never had rheumatism. Inter-Southern Life Ins. Co. v. Stephenson. (Ky.) ... ; 1200 


665(3)—Evidence established insured endeavored to honestly answer questions in application 
regarding his health. Evidence held insufficient to establish insured in application for 
life policy falsely stated he had not been attended by physician during past five years. 
State Life Ins. Co. v. Cumpton. (La.) ; 


'665(3)—Evidence held to support jury’s finding of insured’s “good health” when_ health 
policy was delivered and for specified time after its date. Ligrow v. Abraham Lincoln 
Life Ins. Co. (Mich.) 


665(3)—In action on fire policy covering silo and barns in one of which moonshine still 
was being operated by tenants, thereby increasing risk, evidence held to support ver- 
dict finding insured landlord had knowledge of still. In action on fire policy, evidence 
held not to require finding that insured’s lack of knowledge of existence of still in 
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insured barn was established by positive and unimpeached testimony. Schaffer 
Hampton Farmers’ Mut. Fire Ins. Co. (Minn.) 
665(3)-—In action on life and accident insurance policies, evidence held to support verdict 
finding that insured’s postdated check was unconditionally accepted in payment of first 
premiums, entitling beneficiary to recover without manual delivery of policies to in- 
sured. Martin v. Business Men’s Assur. Co. of America. (Minn.) .1329 
665(3)—Evidence held to show as matter of law that insured was in sound health at time 
life policy was issued. National Life & Accident Ins. Co. v. Williams. (Miss.) . 1221 
665(3)—In injured person’s action, against liability insurer, evidence authorized finding 
that insured’s failure to co-orerate in defending suit by plaintiff against insured was 
not proved. Tuder v. Commonwealth Casualty Co. (N. J.) . 470 
665(3)—In action by person injured against liability insurer, defense of fraudulent pro- 
curement of policy held not established. Asnis v. Bankers’ Indemnity Ins. Co. (N.J.)..1129 
665(3)—In action by third party against insurer on automobile indemnity policy providing 
that indemnity did not extend to purchaser, transferee, or assignee of automobile evi- 
dence showed that insured, “sold, transferred or assigned’ automobile prior to accident. 
Fagg v. Massachusetts Bonding & Ins. Co. (Ore.) 
665(3)—Evidence sustained finding that at time of application there was no indication of 
insured’s heart trouble and that insured was in perfect health when policy was de- 
livered. First Texas Prudential Ins. Co. v. Nute. (Tex.) . 
665(3)—Beneficiary’s testimony that insured was not sick when he had seen her prior to 
application held not without probative value. Evidence in action on life policy held 
sufficient to sustain finding that insured was in good health at date of application. 
Washington Fidelity Nat. Ins. Co. v. Stewart. (Tex.) 
665(3)—Burden held on insurer to show by clear, cogent, and convincing proof that in- 
sured’s representations in application for life policy and in subsequent application for 
oa were false. Equitable Life Assur. Soc. of the United States v. Dunn. 
( 
665(3)—Record held ‘to show insured’s representations in application, respecting accident and 
consulting physician, were “fraudulent,” entitling plaintiff life insurer to cancellation of 
policy. New York Life Ins. Co. v. Howard et ux. (U 
665(3)—Evidence held to show performance of robbery policy condition excluding liability 
unless insured kept proper books and accounts. A. W. Sewell Co. v. Commercial 
Casualty Ins. Co. (Utah.) . 
665(3)—Evidence supported finding that insurance broker’s erroneous statement regarding 
fire-insured’s financial worth was made through misunderstanding, and was not _charge- 
able against insured or real owner of insured wages as eee Bardwell 
et al. v. Commercial Union Assur. Co., Limited. (Vt. 
665(3)—tasenance policy, issued in reliance on false sc cicciibiiie: is unenforceable, in 
absence of other proof of honest intent than applicant’s bare affirmation thereof, In- 
sured’s admission that he knew his vision was seriously impaired before signing appli- 
cation for insurance justified court’s finding that contrary representation was made 
with intent to deceive. Mutual Life Ins. Co. of New York v. Campbell et ux. (Wash.) 
(4). Loss and liability of insurer in general. 
665(4)—Evidence in suit to foreclose insured’s mortgage, assigned to insurer by mortgagee, 
- to show that insured caused burning of insured building. Homestead Fire Ins. Co. 
Russell et al. (Ark.) weanaia 
665(4)—Evidence on suit on marine policy covering fire loss sustained finding that tur- 
pentine not totally destroyed was not damaged by fire. Evidence on suit on marine 
policy covering fire sustained finding that granulation and water content of tar was 
7 pawn by fire. Rausch Co., Inc. v. Franklin Fire Ins. Co. of Philadelphia, Pa. 
2. 
665(4)—Evidence warranted finding allowing insured $2,000 for X-ray machine destroyed 
y fire. Jenness v. Fidelity Union Fire Ins. Co. (La.) . 4 
man Evidence as to cost of repairing truck, where uncontradicted, should govern amount 
e —— for loss under fire policy. Alexander v. Home Ins. Co. of New York. 
a ; 
665(4)—In suit on fire policies, evidence held insufficient to establish defense of arson. 
Brooks v. Liverpool & London & Globe Ins. Co. (La.) .. 
665(4)—Evidence authorized finding that insurer had not shown that insured, holding em- 
ployers’ public liability policy, could not have been held responsible for motorist’s 
death; home insurer was liable for amount insured paid in settlement of, and for at- 


torneys’ fees incurred in action for motorist’s death. Klemmer et al. v. Ohio Casualty 
Ins. Co. (Minn.) 


665(4)—Evidence sustained finding that cypress shingle roof destroyed had deteriorated 75 
per cent. in value; hence judgment for 25 per cent. of approximate cost of replacing 


ro — similar material was authorized. Nicholson v. Bankers’ & Shippers’ Ins. Co. 
(Miss. ; 


665(4)—In actions on fire policies, proof of exact value of stocks and materials of fac- 
tories is not required; best proof available being sufficient. Whether accountant’s cal- 
culations represented fair value of insured manufacturer’s stock and materials when 
fire occurred held for jury, and evidence supported verdict. Williams et al. v. Southern 
Mut. Ins. Co. of Lancaster County. (Pa.) ee 


665(4)—Finding that liability insurer refusing settlement, within amount of policy, did not 
act in good faith and was therefore liable for entire judgment against insured exceed- 
ing amount of policy, held justified under evidence. American Mut. ae Ins. 
Co. of Boston, Mass. v. Cooper. (U. S.) ; 
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665(4)—In action on theft policy, theft of automobile held not proven by merely showing 
simultaneous disappearance of automobile, and of conditional buyer thereof. La Porte 
Motor Co. v. Firemen’s Ins, Co. of Newark, N. J. (Wisc.) 

(5). Life and accident insurance. 

665(5)—Evidence sustained finding that insured’s death from acute dilatation of heart, due 
to sudden and unusual exertion when insured fell into whirlpool, resulted from “bodily 
injuries” received “exclusively * * * through accidental means.”’ Trueblood v. 
Maryland Assur. Co. of Baltimore et al. (Cal.) 

665(5)—Evidence sustained finding insured sustained permanent displacement of shoulder 
joint was “wholly and continuously disabled” within accident policy terms. Brix v. 
People’s Mut. Life Ins. Co. (Cal.) .. 

665(5)—Evidence of insured’s intoxication before starting out in automobile driven ‘by 
companion when accident occurred held insufficient to defeat recovery on policy 
accidental death. American Liability Co. v. Goddard. (Ind.) 

665(5)—Evidence held insufficient to show mine operator was totally disabled under acci- 
dent policy insuring him as general manager. Columbia Casualty Co. v. McHargue. 
K 


y- 

665(5)—Evidence sustained finding that blood clot resulting from accident lodged in lungs 
caused insured’s death, directly and solely by accidental means within terms of acci- 
dent policy. Livermore v. Union Indemnity Co. (La.) 

665(5)—Insured’s misstatement of age held not to affect insurer’s liability notwithstanding 
provision that in such case, insurer would only be liable for amount payable according 
to table at proper age, where no table was embodied in policy or introduced in evidence. 
Smith-Canclar v. Industrial Life Ins. & Sick Ben. Ass’n of New Orleans. (La.). 

665(5)—Evidence sustained finding insured, suing on disability provision of life policy, was 
totally disabled as result of injuries. State Life Ins. Co. v. Cumpton. (La.) . S17 

665(5)—Evidence held insufficient to require finding that hemorrhoids resulted from syphilis, 
within industrial policies excluding sickness resulting from venereal disease. Francois 
v. Washington Nat. Ins. Co. (La.) ; ; 1321 

665(5)—In action on policy insuring against death sustained by being accidentally thrown 
from horse-drawn vehicle, evidence as to how insured met accident while in woods 
— farm wagon held insufficient to sustain finding for beneficiary. Slater v. Federal 

Life Ins. Co. (Mich.) 

665(5)—In action to recover benefits under health policy, evidence sustained ‘finding that 
policy was in force prior to disabling illness commencing more than 15 days after ef- 
fective date, In action to recover benefits under health policy, evidence sustained find- 
ing that insured was in duly licensed hospital under treatment solely for illness, and 
within 90 days of its beginning. Smith v. Benefit Ass’n. for Railway Employees. 
(Minn.) 

665(5)—In actions on double indemnity clause in life policies, evidence “supported verdict 
finding that insured’s death from septicaemia and pneumonia after squeezing pimple was 
effected solely through “accidental means.” Strommen et al. v. Prudential Ins. Co. 
(Minn.) ; . 528 

665(5)—Evidence held to support finding that insured, kicked by horse while adjusting its 
collar preparatory to hitching horse to_plow, was injured while “using or operating 
plow” within accident insurance policy. Pankonin v. Federal Life Ins. Co. (Minn.) 854 

665(5)—Evidence held not to justify finding that death of insured absentee occurred prior 
to expiration of seven-year period. Carlson v. — : Life Assur. Society of United 
States. (Minn.) ; ....1000 

665(5)—Evidence warranted judge’s finding ‘that disability was ; partial, not total, precluding 
recovery on policies insuring against total and permanent disability. Curlee v. Mutual 
Life Ins. Co. (Miss.) . 531 

665(5)-——Evidence disclosed insured had hernia before accident; hence verdict against in- 
surer was unsupported where accident policy excluded disability caused by hernia. Mas- 
ters v. Metropolitan Casualty Ins. Co. (Nebr.) 857 

665(5)—Evidence established that plaintiff was totally disabled by illness preventing him 
performing any duty pertaining to his occupation during period involved within insur- 
ance policy. Collis v. Massachusetts Bonding & Ins. Co. (N. Y.) : . 424 


665(5)—Evidence sustained finding that injury to insured’s finger caused brenseaaitin. 
resulting in death, authorizing recovery under accident policy | for death resulting solely 
through “accidental means.” That death followed accidental injury is not in itself proof 
that death resulted from injury within accident policy. Spicer et al. v. Benefit Ass’n 
of Ry. Employees. (Ore.) 

665(5)—Failure to prove that blood poisoning germs entered insured’s thumb when pricked 
with pin did not preclude recovery on accidental death policy. Pennine v. Peerless 
Casualty Co. (R. I.) s : 


665(5)—Evidence in suit on accident policy established that death was caused by infection 
entering tooth socket following extraction and not by extraction of tooth or subsequent , 
operation. Century Indemnity Co. v. Carroll. (Tex.) ...... Scot tees ine bene 


665(5)—Proof, without more, that insured was killed by another raises presumption that 
death was accidental, and makes out prima facie cause under accident = Massa- 
chusetts Bonding & Ins. Co. v. Santee. (U. S. 34 ; 


665(5)—In action to recover benefits under health and accident insurance alg. evidence 
held to support finding that insured was wholly and continuously disabled from per- 


forming any duties pertaining to occupation. Hollinsworth vy. Provident Life & Acci- 
dent Ins. Co: (W. Va) ....:. 
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(7). Proof and adjustment of loss, 

665(7)—Evidence, while showing beneficiary signed receipt for amount of premiums paid on 
policy, held not to support plea that beneficiary accepted such amount in full settle- 
ment of insurer’s liability. Industrial Life & Health Ins. Co. v. Brown. (Ga.) 

665(7)—Evidence held to justify chancellor’s action in setting aside agreement whereby life 
insurance policy was surrendered by beneficiary for return of premiums paid because 
eK) false representations by insurer’s agent. Inter-Southern Life Ins. Co. v. Stephenson. 

y. 
665(7) “Evidence held to show insured’s compliance with automobile liability policy requir- 


ing immediate notice of accident, with fullest information then obtainable respecting it. 
American Casualty Co. v. Purcella et al. (Md.) 


(8). Estoppel or waiver. 

665(8)—Evidence held insufficient to establish insurer’s waiver of or estoppel to assert 
breach of warranty that insured building was on ground owned by insured. Roney et al. 
v. Commercial Union Fire Ins. Co. (Ala.) 

665(8)—Finding that insurer, which received notice of accidental death two days before 
funeral, waived right to demand autopsy, by delaying request therefor until several 
dave _— burial, held justified. Trueblood v. Maryland Assur. Co. of Baltimore et al. 

a iss S avai ia 

665(8)—Evidence authorized recovery on fire policy, as against " contention that giving of 
second security deed constituted change in interest or title, invalidating policy, on 
theory that insurer’s agent issued and delivered policy and accepted first premium 
with knowledge that second security deed was in effect. Twin City Fire Ins. Co. v. 
Wright. (Ga.) ede ees 3 

665(8)—Evidence showed insurer’s denial of liability after three years and waiver of 
terms of accident policy respecting proof of disability. National Life & Accident Ins. 
Co. v. Bradley. (Ky.) 

665(8)—In action on fire policy, ‘evidence held to support verdict that insurer waived bene- 
fits of clause requiring appraisal of loss. Royal Ins. Co. v. Santamoro. (Ky.) swiolaee 

665 (8)—Evidence held insufficient to show that independent adjuster or automobile fire 
insurer’s agents were authorized to waive notice and proof of loss. Vasaris v. National 
Liberty Ins, Co. of America. (Mass.) 458 

665(8)—In action to recover benefits under health policy, evidence sustained finding that 
insured gave correct answers in application, that they were correctly written by in- 
surer’s general managers without insured’s knowledge. Smith v. Benefit Ass'n. of 
Railway Employees. (Minn.) . 

665(8)—Evidence held not to justify finding that insurer estopped itself from asserting that 
policy issued to operator of public garage did not cover damage to customer’s auto- 
mobile in insured’s possession. Root Motor Co. v. Massachsuetts Bonding & Ins. Co. 
(Minn.) 

665(8)—Slight circumstances, indicating intention to waive forfeiture of insurance policy, 
are sufficient to support finding of waiver. Evidence of insurer’s acceptance of over-due 
premiums after insured’s death, without requiring evidence of insurability, held ad- 
missible to show that forfeiture was waived before insured’s death. Stonewall Life 
Ins. Co. v. Cooke. (Miss.) 

665(8)—Evidence held to support plaintiff’s plea of waiver of formal proofs of loss in 
action on fire insurance policy. Chicago Fire & Marine Ins. Co. v. Herring. (Tex.) 

665(8)—Evidence supported finding that insurance broker communicated to insurance agents 
that fire insurance was to be in name of one not real owner. Bardwell et al. v. C 
mercial Union Assur. Co., Limited. (Vt.) 

§ 666. AMOUNT OF RECOVERY 

666—Insured who fails to prove extent and value of his interest in property insured 
against fire is limited to nominal damages, where policy covered only insured’s partial 
interest. American Ins. Co. v. Porter. (Ala.) . es 

666—In action on disability clause of policy, where insurer did not repudiate contract, but 
contended merely that insured was no longer entitled to monthly benefits thereunder, 
insured held not entitled to recover present value of benefits payable monthly during 
insured’s life expectancy, but merely benefits matured at commencement of suit. Mutual 
Life Ins. Co. of New York v. Marsh. (Ark.) 1184 

666—Judgment for insured, so far as it awarded him $7.50 disability benefits & life, held 


. 1200 
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.1259 


erroneous. Green v. Inter-Ocean Casualty Co. of Cincinnati, Ohio. 

666—Disability insurance contracts payable in installments held ‘money contracts” 
which action cannot be maintained for future installments because of insurer’s breach, 
but only for installments as they mature. Kithcart v. Metropolitan Life Ins. Co. 
(U. S.) 

666—Liahbility insurer may by its conduct become liable for entire judgment against insured, 
though exceeding amount named in Atte American Mut. Liability Ins. Co. of Boston, 
Mass. v. Cooper. (U. S.) as 

§ 668. QUESTIONS FOR JURY. | 

(1). In general. 

668(1)—Issue of insured’s mental incapacity to agree to cancellation of life policy held 
question for jury under evidence. Conservative Life Ins. Co. v. Hute chinson. (Ky.) 

668(1)—Evidence held not to warrant submitting to jury issue of imsurer’s vexatious 
refusal to pay loss. Mack v. Western & Southern Life Ins, Co. (Mo.) 

668(1)—Evidence in respect to insurer’s wrongful refusal to pay amount of policy or re- 
turn policy as respected liability for punitive damages held sufficient for jury. Derrick 
v. North Carolina Mut. Life Ins. ea & & 

668(1)—Evidence in action on oral renewal of policy, insuring ’ plaintiff against liability for 
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damages caused by its employees’ automobiles, held sufficient to take case to jury. 
Whether insurer’s refusal to pay loss was willful and without reasonable cause held for 
jury in action on oral contract renewing policy insuring employer against liability for 
damages caused by employees’ automobiles. Massachusetts Bonding & Ins. Co. v. R. E. 
Parsons Electric Co. (U. S.) 
(2). Agency. 
668(2)—-Whether insurance agent was recording agent or mere soliciting agent, without 
authority to enter on fire insurance policy insurer’s consent to assignment of insured's 
interest therein, held for jury. Stoner et al. v. First American Fire Ins. Co. of New 
York. (Ia.) 
668(2)—Whether insured, struck by train, committed suicide or not held for jury under 
evidence reasonably permitting of either inference. Jefferson Standard Life Ins. Co. v. 
Jefcoats. (Miss.) 
668(2)—Whether agent of insurer under truck insurance policy had authority to make cor- 
rections in erroneous description held question for jury under evidence. Commercial 
Standard Ins. Co. v. Roland et al. (Tex.) 
(3). The contract in general. 
668(3)—In suit on policy not to be effective until first premium had been paid and ac- 
cepted by insurer during applicant’s lifetime, evidence whether insured remained alive 
four days after disappearance so as to make policy effective held insufficient for jury. 
Metropolitan Life Ins. Co. v. James. (Ala.) 
668(3)—Whether insurance policy covering automobile was applied for and ‘obtained before 
collision occurred held for jury. Cullen v. Hartford Accident & Indemnity Co. (Pa.)..1132 
(4). Avoidance and forfeiture. 
668(4)—Whether insured breached contract requiring him to co-operate with liability in- 
surer, so as to preclude injured person’s recovery against insurer, held for jury. 
United States Fidelity & Guaranty Co. v. Brandon et al. (Ark.) 451 
668(4)—Whether insured failed to perform duty, imposed by liability policy, of assisting 
insurer in defending suit against insured held for jury. United States Fidelity & 
Guaranty Co. v. Snite. (Fla.) 
668(4)—In action on fire policy, whether insured knew of existence of two policies held 
for jury. Insurance Co. of Pennsylvania v. Fitzgerald. (Miss.) . 
668(4)—Absent evidence that employee knew of or consented thereto, bookkeeping arrange- 
ment by which he was carried on another company’s pay roll prior to death held insuf- 
ficient, as matter of law, to show that he ceased to be employee of company holding 
group life policy insuring its employees against death occurring while employed by it. 
Whether insured, at time of death, was employee of company holding group life policy 
insuring its employees against death occurring while they were employed by such com- 
pany, held for jury. Deese v. Travelers’ Ins. Co. of Hartford, Conn. (N.C.) ......1234 
668(4)—Whether insured failed to co-operate with imsurer, as respects right of person 
injured by insured’s operation of automobile to recover on liability policy, held fact 
question for jury. Graham v. United States Fidelity & Guaranty Co., Baltimore, Md. 
(Pa.) 
668(4)—Mistake in description of truck insured, consisting of wrong motor and serial 
numbers, held not, as matter of law, to invalidate policy. Commercial Standard Ins. 
Co. v. Roland et al. (Tex.) . 
668(4)—Under evidence, whether insured breached co- operation clause of automobile liabil- 
ity policy held fact issue. American Indemnity Co. v. Martin et al. (Tex.) ...... 922 
668(4)—In action on bank robbery policy, whether bank kept records so that loss sustained 
by taking of bonds, kept for bank’s customers, could be accurately determined by in- 
surer, held we jury under evidence. Bank of Union v. Fidelity & Casualty Co. of New 
York. (CU. S. Re wipes Po: 
5). Title or interest in, possession of, or incumbrance on property. 
668(5)—In action on automobile theft policy, whether insured was unconditional and sole 
owner, where she had assigned certificate of registration to daughter, held for jury. 
Abraham v. Hartford Fire Ins. Co. (Ia.) 192 
668(5)—Whether insured was owner or had insurable interest in grain held for jury in 
action on fire policy covering elevator and contents. Raines v. Central States Fire Ins. 
Co. (Kan.) 573 
668(5)—Whether applicant for fire ‘policy. advised insurer of true state of applicant’s. title 
held for jury. Home Ins. Co. of New York v. Thornhill. (Miss.) .... 593 
668(5)—In suit on fire policy requiring insured to be unconditional and sole owner of 
property insured, evidence that he was not held insufficient for jury. Wilkinson et al. 
v. Goza. (Miss.) : 821 
(6). —— Fraud or  misrepresentations in general, 
668(6)—Whether representations were made by insured to induce issuance of policy held 
question for jury under conflicting evidence in suit on policy. Guaranty Life Ins. Co. 
v. Johnson. (Ga.) 275 
668(6)—-Whether assured’s failure to disclose previous destruction of barn on premises, for 
which he received insurance from another company, was material to risk, held for 
jury, in suit on fire policy covering dwelling. Franklin Fire Ins. Co. v. Shahan. (Ga.) 
668(6)—-Question whether insured’s misrepresentations were material to risk or were made 
with intent to deceive, if raised by evidence becomes issue of fact. American Central 
Life Ins. Co. v. Alexander. (Tex.) .. dincirtrtg st or oe otra Se 1242 
(7). Health, condition, or habits of insured. 
668(7)—Whether insured was in sound health when policy was issued held for jury on 
conflicting evidence. National Life & Accident Ins. Co. v. Saffold. (Ala.) 498 
668(7)—Evidence on issue whether insured was in sound health at date of policy| held to 
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make case for jury. National Life & Accident Ins. Co. v. Brim. (Ark.) ............. 

668(7)—Truth of warranty that insured is in good health is generally question for trier of 
fect. Bace wv. Polley  Siaidove’. Kite Bem Bee CC soo ice rnnct es cctsasdangewses 

668(7)—Whether insured, when life policy was issued, had, or falsely represented he did 
not have, cancer, precluding beneficiary’s recovery held for jury. Smith v. National 
Life & Accident Ins. Co. WOME 5-. as tuk 2 > ha ee vert Cann ad de beatae dea a 

668(7)—Whether insured was in sound health when life policy was delivered held for 
jury. National Life & Accident Ins. Co. v. Carter. (Ga.) ............... nue 

668(7)—Evidence of insured’s false representations as to health in application required 
directed verdict for insurer in action on life policy, Etter v. National Life & Accident 
Weis: - Ge GRR 8c 855 ce clus Sadie piers ora Sarena rae aed wae oc albaniele ns ie ena eae 
668(7)—In beneficiary’s action on policies of life insurance, existence or nonexistence of 
heart disease before insured signed applications held for jury. Metropolitan Life Ins. 
a ee ER se eee ere wee Pee here er ee ey ore ree 
668(7)—Whether insured was in sound health when policy was delivered held for jury. 
Mack v. Western & Southern Life Ins. Co. (Mo.) 66 baR MRE eee os 
668(7)—Unimpeached and uncontradicted evidence of insured’s false statements as _ to 
prior health and medical and surgical treatments in application for life policy sued on 
required directed verdict for defendant. Stango v. Metrgpolitan Life Ins. Co. (N. J.) 
668(7)—Whether insured obtained life policy by making Tine representations regarding 
health held for jury. Whether insured was in good health when life policy was delivered 
cae on particular circumstances. National Life & Accident Ins. Co. v. Shermer. 
ND 55 c¥ 4 as ao yb cere wih Shia bata a GU cea wh as eas ak gan SURE Ba neem aaa een new eae at 
668(7)—Whether insured was in good health when life policy was delivered held for jury, 
whose —t thereon was conclusive on reviewing court. American Nat. Ins. Co. v. 
WI CN, sah-ns v0. ter ons er ain rac!b eae nmi ety I Le et ee el oe a 

668(7) Whether. insured knew he had heart disease when he applied ‘for insurance and 
made representations as to having consulted physician, and when he_ subsequently 
signed statement .for reinstatement held, under evidence, for jury. Equitable Life 
Assur. Soc. of the United States v. Dunn. (U. S.) . aan: 

668(7)—Verdict should have been directed for insurer under ‘evidence that insured was 
not in sound health when policies were delivered. Greenbaum v. Columbian Nat. Life 
rae, oe OE ee OI as os ete heehee han eee ee 

668(7)—Where insured, three months before " applying for life policy, asked ‘physician to 
prescribe laxative, insured’s misrepresentation that he had not consulted physician held 
not so apparently material as to justify refusal of submission of issue of materiality 
te jury. Where there is no substantial conflict of evidence, questions respecting mater- 
iality of insured’s misrepresentation and whether insured suffered from undisclosed 
disease may be taken from jury. — v. Bankers’ Life Co. of Des Moines, Iowa. 
(U.S) Soke 

(8). —— Payment of premiums, 

668(8)—Evidence in action on life insurance policy, held sufficient to take to jury question 
whether premiums were paid by insured’s son before expiration of grace period. Evi- 
dence held sufficient to take to jury question whether insured’s letter, inclosing check 
for premiums on policy, was mailed to insurer before insured’s death. Stonewall Life 
Ins. Co. v. Cooke. (Miss.) aa ree tac 

668(8)—Whether alleged false representation in application was material or contributed to 
contingency causing death was fact question for court. First Texas Prudential Ins. Co. 
v. Pipes. (Tex.) ee Ae 

(10). Loss and liability ‘of insurer in general. 

668(10)—-Evidence in action on fire policy respecting partial and total loss held to warrant 

= of issues to jury. Springfield Fire & Marine Ins. Co. et al. v. Ramey. 
y.) 

668(10)-—Whether automobile was stolen within theft insurance policy, when taken by per- 
son previously authorized to drive car, held question for jury. Farnum v. Bankers’ & 
Shippers’ Ins. Co. of New York. (Mass.) 

668(10)—In action on office robbery policy, evidence held insufficient to present question 
for jury on insurer’s liability unde: terms of policy. Shannon Furniture Co. v. Federal 
Surety Co. (Okla.) Sag als Sa calaes ais ees ae o Set 

668(10)—To raise jury question in action on policy, evidence that fire was of incendiary 
origin must as reasonably well-grounded facts; mere suspicion being insufficient. 
Williams et al. Southern Mut. Ins. Co. of Lancaster County. (Pa.) 

668 (10)—Insured’s ieaihes, paying for board and lodging from insured, held not as matter 
of law, member of insured’s “household” or “family,” within exception in automobile 
liability policy. American Indemnity Co. v. Martin et al. (Tex.) ................ 

668(10)—Whether robbery occurred before 10 o’clock p. m., as required by policy, held for 
jury under evidence. A. W. Sewell Co. v. Commercial Casualty Ins. Co. (Utah.) 

668(10)—In action on fire policy covering personal property, defendant insurer, under evi- 
dence, held entitled to have issue of arson submitted to jury. Anderson v. Law Union 
& Rock Ins. Co., Ltd. (W. Va.) ; 
(11). Life or accident insurance. 

668(11)—Whether death of insured found in river resulted from drowning or violent 
means held for jury. Metropolitan Life Ins. Co. v. James. (Ala.) 

668(11)—Suspicion or conjecture as to what caused insured’s death is not sufficient to con- 
stitute evidence to take case to jury. In action on policy insuring deceased against 
death by wrecking of his automobile, beneficiary’s evidence held insufficient to warrant 
submitting case to jury. North American Acc. Ins. Co. v. West. (Ky.) .. 

668(11)—In action on accident policy, whether insured was disabled in material degree ‘from 
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carrying on business of farmer held for jury. National Life & Accident Ins. Co. v. 
Bradley. (Ky.) 

668(11)—Evidence held insufficient for jury on question of beneficiary’s diligent effort to 
locate insured during latter’s absence, as required to raise presumption of death. 
Evidence held insufficient for jury on question whether insured resided in state at time 
of departure, as required to raise presumption of death from seven year’s absence, 
National Life & Accident Ins. Co. v. Pate. (Ky.) 

668(11)—In action on accident policy, whether death, 26 days after automobile accident, re- 
sulted therefrom directly and independently of all — causes, held for jury under 
evidence. Kentucky Cent. Life & Accident Ins. Co. Jones. (Ky.) : 317 

668(11)—Whether insured’s death in garage was ak “of accidental means, ‘exclusive of 
inhalation of carbon monoxide gas, held for jury. Palmer et al. v. Order of United 
Commercial Travelers of America. (Minn.) 422 

668(11)—-Whether insured’s disability occurred during first six months of life policy, thus 
precluding recovery on permanent total disability provisions held for jury. Cope v. 
Central States Life Ins. Co. (Mo.) tak cc CR RRA CePA ES 

668(11)-—Whether so-called light delivery car was “automobile truck,” within exception to 
insurer’s liability under special automobile accident policy, held question for jury. 
Smith v. Maryland Casualty Co. (N. D.) : 5 Caterers ee 

668(11)—Under evidence, whether insured suffering from progressive spinal muscular 
atrophy was “totally disabled” within disability clause of life policy held fact question 
for judge sitting without jury. Cantor v. Metropolitan Life Ins. Co. (Pa.) - 

668(11)—Evidence in respect to cause of death as respected insurer’s liability on policy held 
sufficient for jury. Derrick v. North Carolina Mut. Life Ins, Co. (S. C.) 

12). -——— Suicide. 

668(12)—Whether insured’s death by revolver shot in head was accidental or suicidal held 
for jury. Metropolitan Life Ins. Co. v. Hogan. (U. 

668(12)—Evidence negativing theory that insured’s fall through window was accidental, 
quired directed verdict for life insurer defending on ground of suicide. Travelers’ Ins. 
Co. of Hartford, Conn. v. Miller. (U. S.) ... Hea Oa ee 

(13). Amount or extent of loss. 

668(13)—Weight of testimony concerning value of merchandise destroyed by fire held for 
jury. Sussex Fire Ins. Co. v. Barton. (Ala.) . 3 

668(13)—In suit on group policies, whether insured was permanently and ‘totally disabled 
and lost right eye as result of injury received in automobile accident held for jury. 
Missouri State Life Ins. Co. v. Johnson. (Ark.) 

668(13)—Whether insured became wholly and permanently disabled by bodily disease held 
for jury. Equitable Life Assur, Soc. of United States v. Fannin. (Ky.) 

668(13)—Whether insured who sustained injuries necessitating amputation of right foot at 
instep was totally disabled within disability policy held question for jury. Wilson v. 
Metropolitan Life Ins. Co. (Minn.) 

668(13)-—Whether insured was totally and permanently disabled within disability provision 
of life policy at time claim was filed held for jury, notwithstanding disability subse- 
quently ceased. Maze v. Equitable Life Ins. Co. of Iowa. (Minn.) 1210 

668(13)—Whether insured was disabled before reaching age 60 and thus entitled to total 
permanent disability insurance held for jury. Aetna Life Ins. Co. v. Thomas. (Miss) 293 

668(13)—Evidence on issue whether employee in group life policy suffered total and per- 
manent disability during period of employment held to make case for jury. Hurt v. 
Eauitable Life Assur. Soc. of United States. (Mo.) 

668(13)—Whether insured was wholly and continuously disabled within insurance policy 
held, under evidence, for jury. Green v. Inter-Ocean Casualty Co. of Cincinnati, Ohio. 


1127 


668(13)- Whether death of insured struck by man_ he allegedly assaulted, was by “acci- 
dental means,” within double indemnity provision of policy, held for jury. Camp v. 
Prudential Ins. Co. of America. (Pa.) 

668(13)—-Whether accountant’s calculations represented fair value of insured manufacturer's 
stock and materials when fire occurred held for jury, and evidence supported verdict. 
Williams et al. v. Southern Mut. Ins. Co. of Lancaster County. (Pa.) ; 

668(13)—Whether insured was totally disabled within provisions of policy held for jury. 
State Life Ins. Co. v. Wilson. (Tex.) ... Oe 

668(13)—-Where there is substantial remnant of building left after fire, question whether 
loss is total is mixed question of law and fact, and sole fact issue for jury is whether 
reasonably prudent uninsured owner would utilize remnant as basis for restoration of 
building. Reliance Ins. Co. of Philadelphia v. Nichols et al. (Tex.) . : : 1289 
668(13)—Where following gunshot wound four fingers of farmer’s left hand had to be 
amputated, index finger below and the others just above knuckles joining fingers to 
palm, question of ‘“‘permanent and total loss of a hand” within policy ne 
therefor held for jury. Citizens’ Mut. Life Ass’n v. Kennedy. (Tex.) . 
668(13)—In actions to recover double indemnity under life policies, evidence held ‘insuf- 
ficient for jury on question whether insured’s death from infection after hay fever 
“a nn was caused by ‘accidental means.’’ Jensma v. Benefit Ass’n of Ry. Employees. 
(U. 3S. 
(14). Notice, proof and adjustment of loss. 

668(14)--Whether at time insured made proof of loss she knew that another set fire to 
house, or had only heard of such other’s confession, held for jury. Union Fire Ins. 
Co. of Paris, France v. Ryals. (Ala.) : 1045 

668(14)—Whether notice of insured’s death given five months after discovery of insur- 


ance certificate was within reasonable time held for jury. Missouri State Life Ins. 
Co. v. Barron et al. (Ark.) 
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668(14)—Where employer kept major group policy providing | for immediate notice of injury, 
and certificate issued to insured contained no such provision, whether notification given 
about 19 months after accident, when insured obtained information that notice was 
required, was given within reasonable time, held for jury. Missouri State Life Ins. 
Co. v. Johnson. (Ark.) 744 
668(14)—Where facts regarding proof of loss and waiver of policy provisions were shown 
by uncontradicted evidence, court properly decided questions as matters of law. 
Western Automobile Casualty Co. v. Lee. (Ky.) . ; ate a 
668(14)—Whether automobile collision insurer’s adjuster. had “authority to. agree to repair 
automobile and deliver it to insured when repaired held for jury. Whether automobile 
collision insurer’s adjuster agreed to settle loss by repairing automobile held for jury. 
Breuer v. Continental Ins. Co. (Minn.) 1355 
668(14)—-Whether insurer was given reasonable opportunity to inspect. ‘remains of ‘prop- 
erty damaged by fire as authorized by policy, held for jury. Isaac et al. v. Donegal 
& Conoy Mut. Fire Ins. Co. (Pa.) 
668(14)—Whether insured made false and fraudulent claim of fire loss held for jury. 
Williams et al. v. Southern Mut. Ins. Co. of Lancaster County. (Pa.) pees es 1064 
668(14)—Reasonable time to notify automobile liability insurer of loss or accident is for 
jury, unless delay was so great that court may rule — as matter of law. Jackson, 
to Use of Davis, v. American Automobile Ins. Co. 5A ces eee 
(15). Estoppel or waiver. 
668(15)—Whether agent of fire insurance company, authorized to countersign policies, had 
power to waive written proof of loss, held for jury. Whether agent of fire insurance 
company waived written proof of loss held for jury. Whether insured informed fire 
insurance agent with power to countersign policies that insured owned only one-twelfth 
interest in insured property held for jury. American Ins. Co. v. Porter. (Ala.) 
668(15)—Whether alleged misrepresentations in application concerning insured’s health were 
made by beneficiary procuring insurance, or were falsely written by insurer’s soliciting 
agent. held for jury. First Nat. Life Ins. Co. of America v. Maxey. (Ala.) 
668(15)—Whether insurer waived or was estopped from setting up policy provision limiting 
liability to return of premium for death within two years from date of policy issued 
insured who had been treated for serious disease by physician held for jury, where in- 
surer’s agent knew facts. Life & Casualty Ins. Co. v. Dunham. (Ark.) 
668(15)—-Whether insurer was estopped, by its agent’s conduct and statements in regard to 
application, to avoid accident policy for alleged false representation in application that 
insured’s average weekly earnings exceeded single weekly indemnities payable under 
all policies carried by him, held for jury. Ocean Accident & Guarantee Corporation, 
Ltd. v. Howell. (Ga.) : 416 
668(15)—Whether insurer waived requirement of fire insurance policy that insured furnish 
affidavit, stating facts showing cause and extent of loss, within sixty days held for jury. 
Stoner et al. v. First American Fire Ins. Co. of New York. (Ta.) 1049 
668(15)—Whether insurer’s agent fraudulently induced insured to sign applications without 
reading contents, so as to preclude defense of insured’s misrepresentations therein, was 
jury question, hence court erroneously excluded testimony on such point. Metropolitan 
Life Ins. Co. v. Trunick’s Adm’r. (Ky.) .... 762 
668(15)—Where facts regarding proof of loss and waiver of policy provisions were shown 
by uncontradicted evidence, court properly decided questions as matters of law. Wes- 
tern Automobile Casualty Co. v. Lee. (Ky.) ; ; 1121 
668(15)—Whether insurer was chargeable with undue delay in presenting issue of non- 
liability for negligence of insured’s servant while on detour for his own purpose held 
issue of fact. Sauriolle v. O’Gorman et al. (N. H.) PST NS 
668(15)—Whether life insurance company waived forfeiture of lapsed policy ‘by failure to 
notify insured of necessity for medical examination before reinstatement held for jury. 
Rocky Mount Sav. & Trust Co. et al. v. Etna Life Ins. Co. (N.C.) .. .1236 
668(15)—Evidence on issue whether insurer was estopped by acts of agent which had no 
power to waive conditions in automobile indemnity policy, to claim that purchaser of 
automobile was not covered by policy which did not extend indemnity to purchaser ex- 
cept by insurer’s written consent which was not procured, held for jury. Fagg v. 
Massachusetts Bonding & Ins. Co. (Ore.) ; 1360 
668(15)—In action on health policy, conflicting evidence on furnishing proofs of loss and 
sufficiency thereof made case for jury. Pardue v. National Mut. Acc. Ins. Co. (Tex.)..1119 
§ 669. INSTRUCTIONS 
(1). In general. 
669(1)—Instruction charging statute regarding penalty for insurer’s refusal to pay loss 
within sixty days after demand held warranted, where insurance was not paid within 
sixty days after request for payment accompanied by proofs of loss. Twin — Fire 
Ins. Co. ¥: Wright. (Ga.) 259 
669(1)—Giving of instruction requiring insurer’s establishment of both defenses of arson and 
of false swearing, either of which precluded recovery, held reversible error. Summers 
v. Automobile Ins. Co. of Hartford, Conn. (W. Va.) 
(2). The contract. 
669(2)—Evidence held to sustain charge to find for plaintiff in action on oral contract 
renewing policy insuring employer against liability for damaves caused by employees’ 
automobiles, if jury found certain facts. Massachusetts Bonding & Ins. Co. v. R. E. 
Parsons Electric Co. (U. S.) 
669(2)—Court by instruction respecting recovery on_ fire policy was without authority to 
make new contract for parties Westchester Fire Ins. Co. v. Rose et al. (Va.) 
(4). Avoidance and forfeiture. 
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(5). Title or interest in property. 

669(5)—In suit on fire policy, involving question whether second security deed was executed 
when policy issued, charge giving statutory definition of executed and executory con- 
tracts held applicable. In suit on fire policy, on issue of invalidating change in title or 
interest, charge authorizing jury to find that inception of policy was on date other than 
date stated in policy held not erroneous. Twin City Fire Ins. Co. v. Wright. (Ga.)..1259 

669(5)—Defendant’s instruction precluding recovery of insured under fire policy were not 
owners of property held improperly refused under evidence. New York Underwriters’ 
Ins. Co. v. Mullins et al. (Ky.) 

669(5)—Instruction precluding recovery on policy if insurer did not know building insured 
was on leased premises held reversible error as not properly presenting insurer’s de- 
fense. New York Underwriters’ Ins. Co. v. Ray. (Ky.) 

Fraud _ or misrepresentations in general. 

669(6)—Evidence held insufficient to require finding as matter of law of falsity of insured’s 

_ to escmanins in application. Conservative Life Ins. Co. v. Hutchinson. 
y. 

669(6)—In action on life ‘policies, instruction regarding misrepresentations in ——— 

held erroneous under evidence. Metropolitan Life Ins. Co. v. Trunick’s Adm’r. (Ky.) 
(7). ——. Health, or conditions or habits of insured. 

669(7)—Charge that it was undisputed that policy was in life at insured’s death held proper, 
notwithstanding contention that policy never took effect because insured was not in 
sound health when it was issued. National Life & Accident Ins, Co. v. Lee. (Ga.) 


(11). Death of, or injury to person insured, and cause thereof. 

669(11)—Instruction, if heat stroke was proximate cause of insured’s death, insurer would 
be liable, although death might have resulted at later date from abscess in insured’s 
brain, held proper. Missouri State Life Ins. Co. v. Barron et al. (Ark.) : 

669(11)—-Where life policy excluded liability for disability benefits, if sickness occasioning 
disability occurred within first six months of policy, instruction predicating recovery on 
finding disability occurred after expiration of six months held erroneous. Cope v. Cen- 
tral States Life Ins. Co. (Mo.) . : a 1227 

669(11)—In action to recover death benefit under accident insurance policy, ‘instructions re- 
lating to brawl or altercation between insane father and insured held erroneous under 
evidence. In action to recover death benefit under accident insurance policy, instruction 
to effect that death was not accidental if insured committed suicide held erroneous under 
evidence. Lebs v. Mutual Ben. Health & Accident Ass’n. (Neb.) 


(12). Extent of loss and liability of insurer. 

669(12)—In action on fire policy covering merchandise and store fixtures, instruction fixing 

measure of insured’s recovery which did not recognize “three-quarters” clause held er- 

roneous. In action on fire policy covering merchandise and store fixtures, correct in- 

struction defining term “cash value” set out. New York Underwriters’ Ins. Co. v. 

Mullins et al. (Ky.) 

669(12)—Requested instruction in action on fire policy held erroneous as failing to furnish 
standard by which jury might determine whether building was saul loss. eeaennies 
Fire & Marine Ins. Co. et al. v. Ramey. (Ky.) 

669(12)—Instruction defining words “wholly disabled” in insurance policy as meaning ‘sub- 
stantial inability to obtain and hold employment held erroneous. nee _— Assur. 
Soc. of United States v. Fannin. (Ky.) Rrra 

669(12)—In action on mortgage clause of fire policy, instruction held not erroneous as 
telling jury to find for plaintiffs in amount of loss sustained by plaintiffs instead of 
amount due under mortgage. Rowland et al. v. Boston Ins. Co. (Mo.) i 

(13). Notice, proofs, and adjustment of loss. 

669(13)—Instruction that discrepancy in insured’s statements regarding property value 
would not defeat recovery on fire policy, if they could be accounted for as opinion or 
mistake, held not erroneous. Singleton v. Hartford Fire Ins. Co. (Cal.) 

669(13)—Correct instruction setting forth defense based on whether insured under fire 
policy committed any fraud or made any false statement in proof of loss and accom- 
panying affidavit stated. New York Underwriters’ Ins. Co. v. Mullins et al. (Ky.).. 

§ 670. VERDICT AND FINDINGS. 

670—Where there was evidence as to false swearing of insured as to value and incendiarism 
and verdict was general, it must be presumed that insured’s statements regarding value 
were not willfully fraudulent and that he did not cause fire. Where no special issues 
were submitted regarding value of property destroyed and verdict for full amount of 
fire policy was general, it must be concluded actual value exceeded amount of insur- 
ance. Singleton v. Hartford Fire Ins. Co. (Cal.) 

§ 672. JUDGMENT 

672—Court had jurisdiction to render judgment requiring insured’s payment of future install- 
ments under accident policy, where only condition to payment was within issues of 
case, and was determined. Brix v. People’s Mut. Life Ins. Co. (Cal.) : : 

$ 675. COSTS AND ATTORNEY’S FEES. 

675—Witness is entitled to statutory fee and mileage, notwithstanding witness is plaintiff's 
wife, son, or other relative. Plaintiff testifying in his own case is not entitled to 
witness fee. Where husband and wife and their son, injured in same accident, sued 
separately, wife and son, being witnesses in husband’s action, held entitled to witness 
fees and mileage in such action. Under statute, affidavit stating actual miles traveled 
within state is essential to allowance of witness’ mileage. Amount of premium for cost 
bond required from nonresident plaintiff held not taxable as disbursement. Leonard v. 
Bottomley et al. (Wis.) oS 
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XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 

§ 679. CONSTRUCTION AND OPERATION. 

679—-Under reinsurance contract, reinsurer’s liability to reinsured held not to terminate 
until end of grace period for premium payment under accident policy. Midwest —_ 
& Casualty Ass’n v. Employers’ Reinsurance Co. (Kan.) 


XX. Mutual Benefit Insurance. 
(A) CORPUVURATIONS AND ASSOCIATIONS. 
§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 


688—Evidence showed that in certain agent’s territory and in dealing with applicant, in- 
surer, licensed in Texas as fraternal benefit society, was .attempting to write life 
insurance, making Texas laws relating thereto applicable. Under statute, enactments 
governing life insurance companies are inapplicable to fraternal benefit societies operat- 
ing as such. American Ins. Union v. Lowry. ( S.) 

§ 697. SUPERIOR, SUBORDINATE, AND “AFFIL, IATED BODIES. 

697—Subordinate lodge or local council of mutual benefit society is agent of supreme lodge 
or council, notwithstanding contrary declarations in by-laws. Niemann v. —— Ben. 
Ass'n, (IIl.) ; 

§ 699. REINSURANCE. 

699—Insurer contracting to take over insured’s insurance in association and issue insured 
new policy in lieu of old policy, on basis of application for old policy, could not avoid 
policy on ground of misrepresentations in application for new ee: National Aid 
Life Ass’n v. Bailey. (Tex.) Br Peers wants < eas 


(B) THE CONTRACT IN GENERAL. 


§ 712. WHAT LAW GOVERNS. 
712—Fraternal benefit certificate delivered within state, on life of state resident who paid 
premiums within state held governed by law of state where delivered, notwithstanding 
certificate provisions and insurer’s by-laws to contrary. Hoffman v. North American 
Union. (Mo.) suas sate 430 
§ 715. APPLICATION AS PART OF CONTRACT. 
715—Application, constitution, by-laws, and igs par constituted insurance contract of 
fraternal benefit association. Sovereign Camp, O. W. v. Condry et al. (Ark.) 
§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
§ 718. ——- EXISTING PROVISIONS. 
718—Application, constitution, by-laws, and certificate constituted insurance contract of 
fraternal benefit association. Sovereign Camp, W. O. W. v. Condry et al. (Ark.) 
§ 719. ——- SUBSEQUENT PROVISIONS "OR AMENDMENTS. 
(1). In general. 
719(1)—Contract between beneficiary and benevolent association consisted of certificate and 
constitution and by-laws in force at time and amendments not reducing value of cer- 
tificate. Loyal Friends of America Benev. Ass’n. v. Steward. (Tex.) 
(3). Relating to rate of assessment. 
719(3)—-Fraternal beneficiary society may amend its constitution and by-laws and exact 
increased premiums from members, if needed for discharging its functional obligations. 
Fraternal beneficiary society cannot by contract disable itself from exacting from mem- 
bers increased premium needed to enable it to discharge its functional obligations. 
Ancient Order of United Workmen of Kansas v. Hobbs. (Kans.) 
§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(6). Statements as to medical attendance. 
723(6)—Answer to question in application for fraternal insurance whether applicant had 
consulted a physician within last five years held a “warranty” in view of contract of 
insurance. Brotherhood of Railroad Trainmen v. Long et al. (Ark.) 
723(6)—Uncontradicted testimony concerning insured’s undisclosed sojourns in tuberculosis 
sanitariums prior to application as matter of law precluded recovery on mutual benefit 
policy. Sebastiani v. Independent Order of Foresters. (Pa.) 
§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBL IGATIONS. 
(2). Misrepresentation, breach of warranty, or fraud. 
724(2)—If examining physician, on being truthfully answered by applicant, erroneously 
writes answers, insurer is estopped to rely on falsity, where there was no collusion 
between physician and applicant. Where examining physician who knew the facts put 
own erroneous interpretation on applicant’s truthful answer in warranty as to appli- 
cant’s previous health, applicant was entitled to rely on superior knowledge of examiner 
acting in good faith. That application contains warranty as to applicant’s previous 
health does not prevent estoppel of insurer from relying on falsity of answer due to 
misinterpretation of correct answer by examining physician acting in - faith. 
Brotherhood of Railroad Trainmen v. Long et al. (Ark.) 


(C) DUES AND ASSESSMENTS. 

§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 

743—Fraternal insurance policy did not lapse, so as to permit recovery of premiums paid, 
because insured failed to make payments to section secretary, where such secretary 
made them to insurance department. Where section secretary had made insured’s pay- 
ments to insurance department of fraternal society, mere statement to beneficiary that 
insured was in arrears, without telling him of secretary’s payments, was not material 
misrepresentation so as to permit recovery of premiums paid. Frohlich v. Supreme 
Lodge, K. P. (Ala.) zs er 
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(D) FORFEITURE OR SUSPENSION. 
§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
§ 753. —— SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FEITURE. 
). In general. 
753(1)—It was not incumbent upon fraternal benefit association member to continue tender- 
ing dues twice wrongfully refused. Sovereign Camp, W. O. W. v. Condry et al. (Ark.) 
(2). Person to whom payment may be made. 
753(2)—Under by-laws of fraternal benefit association, assistant secretary had no authority 
to collect dues in secretary’s absence. Payment actually received by_insurer’s secretary 
held sufficient, although first paid to unauthorized recipient. United Friends of America 
v. Phillips. (Ark.) 
753(2)—That premiums properly paid to secretary, authorized to receive them, were not 
sent to insurer’s home office, would not defeat liability on life policy. Woodmen of 
Union v. Anderson. (Ark.) 
753(2)—-Secretary of Grand Lodge of benefit society properly refused to accept member’s 
dues, required to be paid to local lodge. United Brothers of Friendship of Texas v. 
Wilson. (Tex.) 
§ 754. EXCUSES FOR NONPAYMENT. 
754—Existence of disability when member defaulted in dues did not prevent forfeiture of 
rights under insurance certificate, where no claim had been submitted as nee: 
Brotherhood of Railroad Trainmen v. Bridges. (Miss.) . 
§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general. 
755(1)—Restriction on agent’s power to waive conditions of mutual benefit society’s contract 
or manner of waiver is condition which may be waived. Niemann v. Security Ben. 
Ass’n. (IIl.) 
(2). Powers of officers and agents. 
755(2)—Requirements in fraternal benefit association’s policy that member pay assessments 
within month and furnish certificate of good health, when sending dues to reinstate 
suspended policy held valid requirements which no officer could waive. Local camps of 
fraternal benefit association making collections and remittances are agents of governing 
body and subject to rules governing ordinary life insurance agencies. onren — 
W. O. W. v. Condry et al. (Ark. 
(3). Demand, acceptance, and retention of assessment. 
755(3)—Where deceased member of fraternal benefit association had paid dues. within 
time required, at secretary’s home in her absence, and secretary had forwarded such 
dues with dues of other members after time required hut insured merely rejected dues 
of deceased after learning of death, certificate was valid obligation. United Friends of 
America v. Phillips. (Ark.) . 
(4). Custom and course of dealing. 
755(4)—Fraternal benefit association’s local camp’s payment of sick member’s dues nearly 
two years and then failing to notify him of discontinuing payments estopped associa- 
tion to forfeit policy. Sovereign Camp, W. O. W. v. Condry et al. (Ark.) 
$ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 
756(1)—Provision in beneficiary certificate and lodge constitution that failure to pay dues 
within time specified would immediately render certificate void held valid. Brotherhood 
of Railroad Trainmen vy. Bridges. (Miss.) 
§ 758. REINSTATEMENT. 


§ 761. —— HEALTH AND CONDITION OF INSURED. . 

761—Requiring additional information regarding physical condition before reinstatement 
expelled insured member defaulting in dues payment, where he had previously applied 
for benefits for impaired eyesight, held not unreasonable. Lodge could refuse to rein- 
state insurance of member expelled for nonpayment of dues, who had impaired eyesight 
when expelled and was not insurable risk. Brotherhood of Railroad Trainmen  v. 
Bridges. (Miss.) 

§ 763. —— WAIVER OF OBJECTIONS 

763—Requirements in fraternal benefit association’s policy that member pay assessments 
within month and furnish certificate of good health when sending dues to reinstate 
suspended — held valid requirements which no officer could waive. ne neon 
W. O. W. Condry et al. (Ark.) 

$ 764. EFFECT 

764—That insurer returned premium after insured’s death would not defeat liability, if 
delinquent premium was accepted and health certificate furnished while insured was in 
good health. Woodmen of Union v. Anderson. (Ark.) 

(E) BENEFICIARIES AND BENEFITS. 

§ 767. INSURABLE INTEREST OF BENEFICIARY. 

767—Doctrine of waiver and estoppel held inapplicable to action on life policy, where de- 
fense was based on plaintiff's want of insurable interest. Creditor has insurable interest 
in debtor’s life to extent of indebtedness. Agreement between insured under policy of 
fraternal benefit society and one rendering services that value of services rendered and 
to be rendered was sum equal to amount payable under policy at insured’s death held 
to give such person insurable interest as creditor. Grand ae. Colored Knights of 
Pythias of Texas v. Brown. (Tex.) 


§ 768. PERSONS WHO MAY BE BENEFICIARIES. 
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§ 770. STATUTORY PROVISIONS. 
770—Under law in force in 1930, that insured member of fraternal benefit society was de- 
pendent on person’s charity held not to render such person eligible as beneficiary in life 
policy. Though beneficiary in life policy was, at execution of policy, lawfully named 
as such because of insured’s dependency on her, she could be deprived of such right 
by change in law. Grand Lodge, Colored Knights of Pythias of Texas v. Brown. 
Chex.) . aa 1241 
§ 783. VESTED INTEREST OF BENEFICIARY. 
783—On death of insured under policy issued by fraternal benefit society, named bene- 
ficiaries have vested interest. Estelle Undertaking Co. v. Grand Lodge Colored Knights 
of Pythias of Texas. (Tex.) 
§ 785. DEATH OF BENEFICIARY BEFORE INSURED. 
785—Guardian of incompetent held unauthorized on death of designated beneficiary to 
designate incompetent’s estate as beneficiary in benefit certificate issued to ward. 
Incompetent’s heirs entitled under benefit association’s articles to proceeds of incom- 
petent’s benefit certificate, on death of designated beneficiary, and absence of will be- 
queathing proceeds, could raise a of guardian’s act ne incompetent’s 
estate as beneficiary. Kay et al. Erickson. (Wis.) 
§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS ‘BECOME ‘PAYABLE. 
§ 787. IN GENERAL. 
787—Words, “without concurrence or will of person injured,” in accident policy provision, 
did not refer to insured’s consent to necessary operation. By-law provision in definition 
of accident held not to limit meaning of “accidental causes” within benefit certificate. 
By-law provision withholding benefits for strain held not to preclude recovery under 
beneficiary certificate for death traceable to hernia which resulted from fall. Muzzy v. 
Supreme Lodge of the Fraternal Brotherhood. (Cal.) .. ; = ; 1091 
787—Causative connection between injuries and intoxicated condition is unnecessary under 
oy ee constitution excluding from coverage injuries ‘“‘while”’ intoxicated. Ritchie 
Travelers’ Protective Ass’n of America. (N. C.) .... 646 
787—Where members of benevolent association had paid in sufficient ‘funds to pay claim, 
association could not defeat liability by showing that its officers had embezzled funds. 
Loyal Friends of America Benev. Ass’n. v. Steward. (Tex.) 349 
787—Insured, who, according to uncontradicted testimony, struck another when latter denied 
theft charge, held, as matter of law, “engaged in violation of law” and “aggressor in 
altercation,’’ within restrictions in benefit certificate. Modern. Woodmen of America v. 
Baker. (Tex.) sea acs ate = er ong : : eos daee 
7—Accident insurance certificate excluding liability for death resulting from violation of 
“any law” held not to cover death resulting from violation of automobile speed ordinance 
or statute prohibiting driving while intoxicated. Under accident insurance certificates, 
exclusion of liability for death resulting from accident to insured under influence of 
intoxicating liquor held to refer to insured’s condition, not cause of accident. Order of 
United Commercial Travelers of America v. Tripp. (U.S.) j ‘ 1307 
§ 789. NOTICE AND PROOF OF LOSS. 
(1). In general. 
789(1)—Subordinate lodge officers were agents of Grand Lodge to receive policy and proof 
of insured’s death. Williams v. Knights of Pythias, State of Louisiana, of North 
America, South America, Europe, Asia, Africa and Australia. (La.) sas : . 516 
§ 791. AMOUNT OF BENEFITS. 
(2). Benefits for disability. 
791(2)—Employee losing hand by amputation but engaging in trucking held not entitled to 
recover benefits for total incapacity to labor. Laws of benefit society, covering total dis- 
ability benefits for members. should be construed to mean what they plainly say. 
Brotherhood of Locomotive Firemen & Enginemen v. Hassell. (Tex.) , 1241 
§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 
793—Insured’s son, designated as beneficiary of funeral benefit certificate, held entitled to 
payment of benefit as against his stepmother and her children. Setser v. Corbin Council 
No. 80, Junior Order United Mechanics. (Ky.) ene . 513 
793—Provision of fraternal benefit society constitution that relief check be issued to wife 
‘df living.” and, if not, to deceased member’s children, held to mean if living at mem- 
ber’s death. Free and Accepted Masons v. Johnson et al. (Tex.) .... 1240 
§ 796. RIGHTS OF REPRESENTATIVES OF BENEFICIARY. 
796—Benefits accruing under certificates of membership in fraternal, mutual aid, or benefit 
associations vest in beneficiary entitled thereto on accrual, and pass at beneficiary’s 
death to his legal representatives or heirs. Where wife was living when member of 
fraternal benefit society died, wife’s heirs were entitled to unpaid relief in preference to 
deceased’s daughter by prior marriage, notwithstanding wife died before main relief 
was payable. Heirs of beneficiary entitled to fraternal society benefits could maintain 
suit for such benefits without alleging and proving that there was no administration on 
beneficiary’s estate and no necessity therefor, since benefits could not be subjected to 
payment of beneficiary’s debts. Free and Accepted Masons v. Johnson et al. (Tex.) 1240 
§ 797%. —— 
79714—After death of insured under policy of insurance issued by fraternal benefit society, 
named beneficiaries may assign interest. Where beneficiaries under policy issued by 
fraternal benefit society, after insured’s death, assigned portion of proceeds, insurer on 
paying entire proceeds to beneficiaries with knowledge of assignment, held liable to 
assignee. Estelle Undertaking Co. v. Grand Lodge Colored Knights of Pythias of 
Texas. (Tex.) eee rey 
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$ 800. DAMAGES FOR REFUSAL OF PAYMENT. 
800—Benevolent association held exempt from payment of attorney’s fees as fraternal bene- 
fit society. Subsequent statute authorizing recovery of attorney’s fees not in effect at 
time of insured’s death held inapplicable. Loyal Friends of America Benev. Ass’n. v. 
PI: oS Ds: si ainsd seeks asa ea ga 6 Stn alee a ne a Lk Se mee een ma aa re ee eo ak 
§ 801. RELEASE OR DISCHARGE OF ASSOCIATION FROM LIABILITY. 
801—That, under certificate in force over 20 years and containing notation that payments 
were to cease after 20 years, insured could have been required to pay assessments and 
dues during time he remained member of lodge held consideration for surrender of cer- 





349 


tificate for paid-up certificate for smaller amount. Helton v. Sovereign Camp, W. O. W..1184 


{(F) ACTIONS FOR BENEFITS. 
§ 803. a OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 


§ 805. —— RESORT TO COURTS FOR SETTLEMENTS OF DISPUTES. 
(1). In general. 
805(1)—Fraternal benefit association’s notice to beneficiary of beneficiary’s opportunity to 
appear personally or by attorney before cabinet to establish claim on benefit certificate, 
as prerequisite to appeal to courts, held not to violate by-law requiring such notice, 


on ground that notice required personal attendance of beneficiary or her attorney. 
Czecz v. New Era Ass’n. ) 


§ 812. LIMITATIONS. 
812—Suit on policy providing that no action should be maintainable after one year from 
date that payment should be due, brought in June, 1931, held barred, though subor- 
dinate lodge to which beneficiary surrendered policy in September, 1929, failed to deliver 
policy to Grand Lodge until September, 1930. Williams v. Knights of Pythias, State of 
Louisiana, of North America, South America, Europe, Asia, Africa and Australia. 











814—Service upon secretary-treasurer of local lodge of foreign unincorporated fraternal 
benefit society whose membership was limited to one hazardous occupation held good 
in action on benefit certificate made within the state. Foreign unincorporated fraternal 
benefit society whose membership is limited to one hazardous occupation needs no 
license to transact business within state, so that insurance commissioner cannot accept 
service of process for it. Supreme Court is not bound by Insurance Commissioner’s 
interpretation of insurance laws nor by action of foreign fraternal benefit society, whose 
membership is limited to one hazardous occupation, in a previous case as to service of 
process. Winchester v. Grand Lodge of Brotherhood of Railroad Trainmen. (N. C.) 
§ 815. PLEADING. 
(2). Plea, answer, or affidavit of defense. 
815(2)—Plea, in action on fraternal benefit certificate that insured was killed through con- 
spiracy between plaintiff beneficiary and S., “wherein (insured) would become intoxi- 
cated through efforts of (beneficiary) and S. would * * * fight with said (insured) 
and thereby be killed,” held demurrable. Czecz v. New Era Ass’n. (TIl.) 
§ 816. EVIDENCE. 
§ 818. ADMISSIBILITY. 
(2). Misrepresentation, breach of warranty, or fraud. 
818(2)—Evidence as to how examining physician conducted examination of applicant for 
insurance held admissible to explain basis of construction of applicant’s oral answer. 
Brotherhood of Railroad Trainmen v. Long et al. (Ark.) 
(4). Death or injury and cause thereof. 
818(4)—In action on accident insurance certificate, bell boy’s testimony that, when he carried 
cracked ice to hotel room, insured and companion were pouring liquid smelling and 
looking like alcohol into glasses and asked witness to have drink held admissible on 
question whether insured was intoxicated when subsequently driving automobile. In 
action on accident insurance certificate, bell boy’s testimony that on witness’ second 
trip to hotel room insured and companion, who had previously asked witness to have 
drink, were louder than before in conversation, and that insured was swearing loudly in 
lobby with ladies present, held admissible on question whether insured was intoxicated 
when subsequently driving automobile. In action on accident insurance certificate, testi- 
mony that when insured started to drive he had trouble in getting car away from curb 
and ‘‘zig-zagged so” held admissible on question whether insured was intoxicated. In 
action on accident insurance certificate, testimony as to bottle on person of insured or 
companion at time of accident held admissible as circumstance attending accident. In 
action on accident insurance certificate, defense being intoxication, proof of any circum- 
stances tending to show insured intoxicated at time of accident was admissible, without 
limiting inquiry to precise moment of accident. Order of United Commercial Travelers 
of America v. Tripp. (U. S.) 
§ 819. —— WEIGHT AND SUFFICIENCY. 
(2). Matters of avoidance cr forfeiture. 
819(2)—Evidence held to show that query whether applicant had consulted physician during 
previous five years was truthfully answered, and that examining physician honestly 
— —s of “No” on answer. Brotherhood of Railroad Trainmen v. Long 
et al. Ark. : ; ae eee ae atte : 
819(2)—Evidence held insufficient to establish defense fraternal life certificate had lapsed 
and had not been reinstated in accordance with insurer’s constitution and by-laws. 
EONS OC TOT: GF. PeN. TCI) | os She ele £5 Rus wae Dds Mec owi nas MoUes eens 
819(2)—In action on fraternal benefit certificate, evidence held sufficient to sustain verdict 
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that assessments had in fact been paid. Supreme Royal Circle of Friends of the World 
v. Anderson. (Ark.) 
819(2)—Evidence held not to show collusion between insured and insurer’s agent to prac- 
tice fraud on insurer in procuring issuance of certificate for one not in good health at 
time of application. Niemann v. Security Ben. Ass’n. (Til : 
(4). Death or injury and cause thereof. 
819(4)—Evidence sustained finding that death from embolism occasioned by operation for 
hernia, discovered after insured fell on iron support, resulted solely from “accidental 
causes.”” Muzzy v. Supreme Lodge of the Fraternal Brotherhood. (Cal.) 
§ 824. CONDUCT IN GENERAL. 
§ 825. —— QUESTIONS FOR JURY. 
(1). In general. 
825(1)—Evidence held sufficient to take to jury question whether condition that benefit 
certificate should not be effective until delivered to and signed by insured while in 
good health was waived by insurer. Niemann v. Security Ben. Ass’n. (Ill.) . 
§ 826. INSTRUCTIONS. 
(1). In general. 
826(1)—Instructions to find for defendant in action on benefit certificate, if defendant or 
its agent had no knowledge of falsity of insured’s answers to questions in application, 
held properly refused. Niemann vy. Security Ben. Ass’n. (IIl.) 
(2). Death or injury and cause thereof. 
826(2)—Where accident policy exempted insurer from liability for injuries while insured 
was under influence of liquor or for injuries caused by liquor, instruction permitting 
recovery unless injuries were caused by liquor was error. Ritchie v. Travelers’ Pro- 
tective Ass’n of America. (N. C.) 





